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Court of Appeals of the District of Columbia 


No. 3690. 

Hilda Rose, Plaintiff in Error, 
vs. 

District of Columbia. 


1 In the Police Court of the District of Columbia, March Term, 

1921. 

No. 637,710. 

District of Columbia 
vs. 

Hilda Rose. 

Information for Vagrancy. 

Be it remembered, That in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause to wit: 

March 24,1921. Information Filed. 

Continued to March 26-28-31—April 1-6. 

Mar. 28, Defendant’s attorney files motion to quash. 

Motion Overruled. 

Defendant’s attorney files motion for a bill of par¬ 
ticulars. 

Motion overruled. 

Defendant’s attorney makes formal demand for 
Jury Trial. 

Demand Denied. 

Exception noted, and notice given of applying to 
the Court of Appeals for writ of error. 

Apl. 9, Notice of filing motion for new trial, and in arrest 

of Judgment. 

Notice of appeal for writ of error. 

Motion for new trial and in arrest of judgment 
filed. 
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Z HILDA ROSE VS. DISTRICT OF COLUMBIA. 

May 26, 1921. Motion for new trial and in arrest of judgment over- a 

ruled. ’ 

May 26, Judgment: $500 Bonds or 180 days. 

Bill of exceptions presented, filed, signed, settled 
and sealed. 

June 28, Writ of error received from Court of Appeals. 

July 7, Copy of record and proceedings in this case together 

with writ of error transmitted to Court of Ap- < 
peals in obedience to said writ. 


2 In the Police Court of the District of Columbia, March Term, 

1921. 


No. 637,710. 
District of Columbia 


vs. 

Hilda Rose. 

Information for Vagrancy. 

Be it remembered, That in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

July 5,1921. Defendant’s attorney files assignment of errors. 

July 5, Defendant’s attorney files designation of record. 

3 1. 

In the Police Court of the District of Columbia, March Term, 

A. D. 1921. 


The District of Columbia, ss: 

Francis H. Stephens, Esq., Corporation Counsel, by Frank W. 
Madigan, Assistant Corporation Counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes here 
into Court, and causes the Court to be informed, and complains that 
Hilda Rose late of the District of Columbia aforesaid, on the 3rd day 
of February in the year A. D. nineteen hundred and twenty-one in 
the District of Columbia aforesaid was then and there, and has been 
ever since that day and still is a vagrant, to wit: a person leading an 
idle, immoral, and profligate life, without property to support him - 
xelf, herself and able of body to work and does not work contrary to ' 
and in violation of an Act of Congress, in such case made and pro¬ 
vided, and constituting a law of the District of Columbia. 

FRANCIS H. STEPHENS, 

Corporation Counsel, 

By T. G. WALSH, 

Assistant Corporation Counsel . 
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Personally appeared S. G. Fleicher this 24th day of March A. D. 
1921, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to be true. 

[Seal of the Police Court of District of Columbia.] 

T. A. ADAMS, 

Deputy Clerk Police Court of the District of Columbia. 

[Endorsed:] Col. 40. No. 637,710. Information. District of 
Columbia vs. Hilda Rose. Sacks, O’Shea, P. N. G. Vagrancy. 
Witnesses: S. G. Fleicher, C. A. Berrv, Officer-. O. W. Mansfield, 
M. P., E. F. Thompson, M. P. 3/26/21. Mar. 28-31. Apl. 1-6. 
Mar. 28. Dft’s atty. files motion to quash. Motion overruled. Dft. 
atty. files motion for a bill of particulars. Motion overruled. Dft’s 
atty. makes formal demand for Jury trial. Demand Denied. Exc. 
noted & N. writ error Ct. of Appeals. 4/9/21. Notice of filing mo¬ 
tion for new trial and in arrest of judgment.. N. Ap. W. E. Motion 
for new trial and in arrest of judgment overruled. 500 Bds.—180. 
Bill of Exceptions filed, signed, settled & Sealed. Filed Mar. 24, 
1921. F. A. Sebring, Clerk Police Court, D. C. May 26, 1921. 
Exceptions taken to rulings of Court on matters of law and notice 
given by defendant in open court, at the time of said rulings, of his 
intention to apply to a Justice of the Court of Appeals of the District 
of Columbia for a writ of error. Recognizance in the sum of $500 
Entered into on writ of error to Court of Appeals D. C. upon the Con¬ 
dition that in the event of the denial of the application for a writ of 
error, the defendant will, within five days next after the expiration of 
ten days, appear in Police Court and abide by and perform its judg¬ 
ment, and that in the event of the granting of said writ of error, the 
defendant will appear in the Court of Appeals of the District of Co¬ 
lumbia and abide by and perform its judgment in the premises. 
W. W. Stewart, Surety. June 28. Writ of error received from Court 
of Appeals. Copy of record and proceedings in this case together 
with writ of error transmitted to Court of Appeals in obedience to said 
writ. July 5. Defendant’s attorney files assignment of errors. July 
5. Defendant’s attorney files designation of record. 

3V 2 2. 

District of Columbia, 

Washington County, To wit: 

To the Major of Police of the District of Columbia, Greeting: 

You are hereby commanded to summon Albert S. Gatley, Lin¬ 
coln National Bank 7th and D Sts. N. W. and bring with you state¬ 
ment showing amount of money on deposit in the name of Hilda 
Parrott to be and appear before the Police Court of the District of 
Columbia at — o’clock A. M., on the 6th day of April 1921 as a wit¬ 
ness for Hilda Rose the defendant. 

Hereof Fail Not and make your return hereon. 
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Witness the Hon. Robert Hardison and the Hon. John P. Me. 
Mahon, Judges of the Police Court of the District of Columbia, and 
seal of the said Court this — day of-192-. 

[Seal of the Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court D. C. 

[Endorsed:] No. —. Police Court, District of Columbia. Dis¬ 
trict of Columbia vs. Hilda Rose, Defendant. Let the subpoena issue. 
Robert Hardison, Judge. Summoned as within directed. T. S. 
Lake, M. P. April 5th 1921, 9.30 a. m. 

4 3. 

Recognizance. 

% 

In the Police Court of the District of Columbia, the 26th Day of 

May, A. D. 1921. 

The District of Columbia, The United States 

vs. 

Hilda Rose. 

On Writ of Error to the Court of Appeals of the District of Columbia. 

The defendant, and Wm. W. Stewart surety, acknowledge them¬ 
selves to be indebted to the United States, District of Columbia, in 
the sum of Five hundred ($500.00) dollars, lawful money of the 
United States, to be levied of their and each of their goods and chat¬ 
tels, land and tenements, upon condition, nevertheless, that whereas 
the said defendant was on the 26th day of May 1921, convicted in the 
Police Court of the District of Columbia of the charge of Vagrancy 
and it was thereupon adjudged by said Court that said defendant give 
Bond in the sum of Five hundred 00/100 Dollars, and, in default 
to be committed to the Work-house, to be imprisoned in Jail for 
the term of 180 davs; and whereas the said defendant has taken ex- 
ceptions to the rulings of the Court upon matters of law in said trial 
and having given notice in open court of his intention to apply for 
a writ of error to a justice of the Court of Appeals of the District of 
Columbia: Now, therefore, if said defendant shall, in the event of a 
denial of his application for said writ of error, within five days next 
after the expiration of ten days from the date hereof, appear in the 
Police Court and abide by and perform its judgments in the prem¬ 
ises, and in the event of the granting of such writ of error he shall 
appear in the Court of Appeals of the District of Columbia and prose¬ 
cute said write of error and abide by and perform its judgments in 
the premises, then this recognizance to be void and of no force. 

HILDA ROSE. 

WM. W. STEWART. 


May 26th, A. D. 1921. 
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I certify that the above recognizance was acknowledged in open 
Court, the 26th day of May, A. D. 1921, and that the sufficiency of 
said surety was approved by the Judges of said Police Court. 

Witness my hand and seal of said Court. 

[Seal of the Police Court of District of Columbia.] 

T. W. B. DUCKWALL, 

Deputy Clerk Police Court, District of Columbia. 

[Endorsed:] No. 637,710. Police Court, District of Columbia. 
Recognizance on Writ of Error to the Court of Appeals, D. C. Dis¬ 
trict of Columbia, The United States vs. Hilda Rose. $500.00. 
Wm. W. Stewart, Surety. Taken the 26th day of May, 1921. 
T. W. B. Buckwall, Deputy Clerk Police Court, D. C. 

In the Police Court of the District of Columbia, 26th Day of May, 

A. D. 1921. 

Wm. W. Stewart being duly sworn says that he is worth, over and 
above all his debts and liabilities, the sum of One hundred thousand 
dollars in unincumbered real estate, situated in the District of Co¬ 
lumbia. That he is not surety nor responsible on subsisting bonds 
in the Police Court or the Supreme Court of the District of Columbia 
to exceed in the aggregate the value of — unincumbered real estate. 

WM. W. STEWART. 

Witnesses: 


Subscribed and sworn to before me this 26th dav of May, A. D. 
1921. 

[Seal of the Police Court of District of Columbia.] 

T. W. B. DUCKWALL, 
Deputy Clerk Police Court, District of Columbia. 

5 4. 


In the Police Court of the District of Columbia, Holding a District 

of Columbia Branch. 


D. C. No. 637,710. 

District of Columbia 
vs. 

Hilda Rose, Defendant. 

Information for Vagrancy. 

Be it remembered that in the Police Court of the District of Co¬ 
lumbia, in said District and at the times hereinafter mentioned the 
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following papers were filed and proceedings had in the above enti¬ 
tled cause, to wit: 


Bill of Exceptions. 

Filed May 26th, A. D. 1921, in the Police Court of the District of 

Columbia. 

6 The District of Columbia, ss: 

In the Police Court of the District of Columbia, March Term, A. D. 

1921. 

Francis H. Stephens, Esq., Corporation Counsel, by Frank W. 
Madigan, Assistant Corporation Counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes here into 
Court, and causes the Court to be informed, and complains that Hilda 
Rose late of the District of Columbia aforesaid, on the 3rd day of 
February in the year A. D. nineteen hundred and twenty-one in the 
District of Columbia aforesaid was then a person leading an idle, im¬ 
moral, and profligate life, without property to support herself and 
able of body to work and does not work contrary to and in violation 
of an Act of Congress, in such case made and provided, and constitut¬ 
ing a law of the District of Columbia. 

FRANCIS H. STEPHENS, 

Corporation Counsel, 
By T. C. WALSH, 

Assistant Coi'poration Counsel. 

Personally appeared S. C. Fleicher this 24th day of March A. D. 
1921, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to be true. 

[Seal of the Police Court of District of Columbia.] 

D. A. ADAMS, 

Deputy Clerk Police Court of the District of Columbia. 

[Endorsed:] Col. 40. No. 637,710. Information. District of 
Columbia vs. Hilda Rose. Sacks, O’Shea, P. N. G. Vagrancy. 
Witnesses: S. G. Fleicher, C. A. Berry, O. W. Mansfield, E. F. 
Thompson, Officer-. 3/26/21. Mch. 28-31. Apr. 1-6. Mar. 28. 
Deft’s atty. files motion to quash. Motion overruled. Defet’s atty. 
files Motion for Bill of Particulars. Motion -verrules. Deft’s atty. 
makes formal demand for jury trial. Demand denies exc. noted & 
the writ error Ct. App. 9.21. Notice of filing Motion for a New Trial 
and in arrest of Judgment. N. Ap. of W. E. — 21 f-d Mar. 24, 
1921. F. A. Sebring Clerk Pol. Ct. S. C. 

7 Be it remembered that at the trial of this cause which 
came on for hearing on March 28, 1921 before the Honor¬ 
able Judge Hardison in the Police Court of the District of Columbia, 
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counsel for the defendant filed a Motion to Quash the information 
filed in the above entitled cause, which said Motion to Quash is as 
follows:— 


Motion to Quash. 

Now conies the defendant, by her attorneys, James A. O’Shea 
and John I. Sacks, and moves the Court to quash the information 
filed herein for the reason that 

1. This information fails to charge in law an offense. 

2. The alleged information is attempted to be founded on the 
Act of July 8, 1898 and this Act has been repealed by the Act of 
March 3, 1909. 

3. The information does not charge an offense under either of 
said acts. 

4. The act of March 3, 1909 is unconstitutional and void and of 
no effect because it deprives the accused of the right of trial by jury. 

5. The information is not specific and certain so as to advise the 
defendant of the charge that she must meet at the Trial Table. 

JAMES A. O’SHEA, 

.JOHN I. SACKS, 

Attorneys for Defendant. 

8 That after argument on said motion, the same was over¬ 

ruled and an exception was noted on behalf of the defendant. 

That Counsel for the defendant then and thereupon filed a 
Motion for a Bill of Particulars, which said Motion is as follows: 

Motion for a Bill of Particulars. 

Now comes the defendant by her attorneys, James A. O’Shea and 
John I. Sacks, and moves the Court to require the Corporation 
Counsel to furnish a Bill of Particulars for the reason 

1. That the information is not specific enough. 

2. That it does not advise the defendant of the charge that she 
must meet at the Trial Table. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

'Attorneys for Defendant. 

That said Motion for a Bill of Particulars was overruled and 
counsel/ for the defendant noted an exception. 

That then and thereupon defendant was arraigned and pleaded 
not guilty. 

That a demand for a jury trial was made at this time which de¬ 
mand was denied by the Court. Counsel for the defendant noted 
an exception. 

That after the witnesses were excluded from the room counsel for 
the defendant making said Motion, the following proceedings w^erc 
had: 
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That the District of Columbia to maintain the issues on its part 
joined called one S. G. Fleischer, who testified substantially as 
follows: 

9 That in answer to the question “What do you know about 
it?” the Officer began to read from a book, to which objec¬ 
tion was made by counsel for the defendant on the ground that 
there was nothing to show that his recollection had been exhausted. 
That then and thereupon the following occurred: 

Court: “Memorandum- are received on two theories. If they 
are made at the time, the theory is they are sometimes received for 
the purposes othern than to refresh recollection, and in some 
instance they are to refresh recollection. When it is done for the 
purpose of refreshing recollection of witness it would be necessary 
to show that his recollection needed refreshing. Where they are 
received as proof and not merely referred as refreshing recollection, 
you have independent testimony of value. If this witness remem¬ 
bers all the occurrences about which he wants to testify he doesn’t 
need to refresh his recollection, if he does he can refer to the mem¬ 
orandum made for that purpose.” 

That witness testified that since February 4th he had been keep¬ 
ing close watch on this girl. On March 11th, at about between one 
and two in the afternoon, or one and three, she solicited one man 
by the name of Grogan to have sexual intercourse with her; that 
witness was present and made the arrest and she was fined Twenty- 
five Dollars ($25) ; 

That then and thereupon counsel for the defendant objected and 
moved that that go out, because the girl’s character or reputation 
had not been put in evidence here and until it is done, it is not 
within the law for this officer to testify regarding it. 

The Court: The charge itself puts that in issue. It says “A 
person leading an idle and immoral life”, this is in proof of her 
character. The question is whether or not she leads that 

10 life; and whether or not she was convicted; and if she was, 
of course he can show that. It will be competent to show 

whether she was soliciting,” to which counsel for the defendant 
noted an exception. 

That the witness testified that she was fined Twenty-five Dollars 
on the 12th day of March; that this was the case in which the officer 
alleged vagrancy here. 

That thereupon counsel for the defendant called to the Court’s 
attention that the information alleged the 3rd day of February. 

That the witness testified further that the girl gives her address as 
340 B St. Southwest; that she frequents 314 Maine Avenue and that 
witness has seen her in that window where she entices these men in 
for the purposes of prostitution. 
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That then and thereupon the following occurred: 

Court: 

Q. How often? 

A. I have it in my book. 

Q. Independent of the book? 

A. I do not know without the book, I could not say specifically 
about—in the afternoon of the 22d day of this month, sir. 

Mr. Sacks (counsel for defendant): 

Q. Do you have any reason to think that he could get knowledge 
by reading from this book? I object to reading from that book. 

The Court: Objection overruled. An exception noted. 

Mr. Sacks: And the ground for it is that he has not exhausted his 
recollection. 

The Court: He said he did not remember. 

Mr. Sacks: May I inquire about the memorandum. I sub- 
11 mit that I am entitled to know when that was made before 
that goes in. 

The Court: No. It was not necessary for the memorandum to 
have been made at the immediate time of the occurrences for it is to 
be used for the purpose of refreshing the recollection of the witness 
and it might better be inquired about upon cross-examination than 
before its use.” 

Mr. Sacks: That has always been allowed in these courts. He 
should give the instances as to when and where the entries were made. 
I desire to note an exception.” 

That the witness further testified about this time the woman could 
be seen at practically all hours, to which counsel for the defendant 
objected on the ground that that was a conclusion on the part of the 
witness. 

That the Court states that the Court did not think the witness 
could stat- that she could be seen at all hours. 

That the witness further testified that he had seen her at all hours 
from in the early afternoon until midnight, walking up and down 
the street painted up and powdered up and hanging around the cor¬ 
ners where all prostitutes- 

To which counsel for the defendant objected, which objection was 
overruled and an exception noted. 

That the witness further testified that 314 Maine Avenue house 
was under suspicion of being a place where women of ill-repute- 

To which counsel for the defendant objected, on the ground that 
it was a conclusion on the part of the witness. 

The Court stated to witness that if he knew anything about the 
house it was competent to state whether or not the house was a place 
of evil reputation. “Of course, if it is known to you that it is, you 
may state it.” To which counsel reserved an exception. 
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That the witness states that at any hour of the night after dark 
soldiers, civilians, sailors, colored and white men are in and 

12 out, in and out, all kinds of women who have been convicted 
in this court for prostitution and fornication are in that house 

at any time from a period of fifteen minutes to an hour, an hour and 
fifteen minutes to an hour and a half. That witness has seen people 
go into that house practically every day for a year and a half, that he 
has seen them go in at all hours; that they were mostly white men and 
colored women, very often colored men, but not half as often as white 
men; that witness does not know who runs this house that at the 
time they arrested Hilda Rose they asked her who owned it and she 
said that “nobody runs this house; we just have rooms there. That 
they have not found out who the definite owner of this house is. 

That thereupon counsel for the defendant objected to that as hear¬ 
say—a conversation carried on out of the presence and hearing of 
the defendant, and moved to strike it out on that ground, which ob¬ 
jection was overruled and an exception noted. 

That the house is a three-story frame house on Maine Avenue be r 
tween Third and Four and a Half Streets, and it sets almost in the 
middle of the block; that it is a disreputable house in that most of 
the robbery cases, prostitution and soliciting cases, and people of bad 
character of all kinds congregate in that section ; that of his own 
knowledge one conviction has taken place from that house. That 
witness has seen people go in there at all hours of the day and night, 
mostly after dark, any hour after dark until onr or two o’clock 
in the morning. 

13 That then and thereupon the following occurred: 

By the Court: Are they men alone, in groups, or men and 
women or how? 

A. They do it this way when a man accepts these women, she 
will tell him where to go and later he will go in there and then in 
ten or fifteen minutes she will follow him. 

To which counsel for the defendant objected to all this testimony. 

The Court: Let that go in the record. 

That witness stated that sometimes the girls will walk in and 
the man go behind her. That has been tried on me and only yes¬ 
terday. 

To which counsel for the defendant objected on the ground that 
this witness’ personal experience- are not admissible. 

The Court: That is his testimony to prove that the woman fer- 
quents this house, and that places her in that class * * * 

That the defendant so witness testified is a very light skinned 
woman and in answer to question as to how many times the wit¬ 
ness had seen her standing around that way the witness stated— 
“I will go back as far as December—” to which counsel for the de¬ 
fendant objected on the ground that the information alleges the 
3rd day of February; that witness states that he had seen her from 
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three o’clock every day and almost every night; that he did not 
see her around in the day time; that defendant gave her address as 
340 B St., S. W. where she has a room; that witness does not know 
whether she stays at 314 Maine Avenue, that witness could only tell 
of one occasion on the 11th day of March between one and two thirty 
in the afternoon of that day, she was in that house because witness 
took her out of there. That objection was made by counsel for the 
defendant, as to the witness testifying as to the specific date, on 
account of reading the same from a book; that without the 

14 memorandum the witness could not so he stated he stated 
give the specific dates and hours. That witness stated 

that he could not recit- that from memory, although he looked at 
the book this morning. That counsel for the defendant objected 
to witness looking at the book, which objection was overruled, ex¬ 
ception noted and witness read from the book the following dates 
“February 4th, etc.” That witnes- by looking at the book testified 
that he saw the defendant on the 22 day of March; the 23rd day 
of March on Maine Avenue at 7.50 P. M. and on March 27 at 11.45. 

That counsel for the defendant moved that the last two dates be 
stricken from the record as they are after the filing of the informal 
tion, which objection was overruled by the Court and an exception 
noted on behalf of the defendant. 

Cross-examination: 

That witness is not working in uniform at the time the case was 
on hearing; that he was working in uniform part of last week; that 
his trick of duty was from six to two and on the preceding week was 
from midnight until eight o’clock in the morning and on the week 
preceding that was from eight to four P. M.; that witness does not 
remember what trick of duty he was working during the week of 
February 4; that he was working day work during the week of 
February 11, 1921; that he saw the defendant that week in 314 
Maine Avenue at 3.05 P. M. that witness does not remember what 
trick he was working; that he lives in the Southwest section of the 
city at 7th and D Sts.; that he is around this neighborhood on his 
time off; that he was still working; all day; that he worked at all 
times; that he made one case during that period out of this house 
to his own recollection and that was against this girl; that the house 
has never been reported for a disorderly house or a nuisance; 

15 that in the last year and a half he has made one case out of 
this house and that was this girl; that he knew the house to be 

disorderly and a nuisance and yet never had any injunction or 
anything issued to abate the nuisance; that he was not with the man 
when this girl solicited him in the case in which she was fined 
Twenty-five Dollars; that he did not know what transpired before 
he came up; that all he knew was he placed the girl under arrest 
after the man went in and that she was fined Twenty-five Dollars; 
that she lives at 340 B St., S. W.; that witness stated the defendant 
was not working because he had watched her close enough to find 
out; that he does not know that she hasn’t property; that he does 
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not know whether or not she has any property to support her; that 
witness worked from six to two last week; that he saw this girl from 
six to two last w’eek, somewhere on Maine Avenue that she lives 
in that neighborhood; that he did not see her during the day last 
week; that he does not know whether she was working or not; 
that witness could not say that she was not working or that she 
was working; that he does not know whether or not she has any 
money in bank; that most of the entries in his book with reference 
to certain dates and times that he has seen this girl, run from seven 
to nine in the evening; that he has one instance in this book where 
he has seen her in the afternoon; and two other instances of his 
own knowledge; that he has not put down in this bool: everything 
that he knew' about the girl; that he did not put down what he could 
remember; that witness can remember instances but could not give 
the exact dates; that on the 11th of March he remembers that he 
locked her up; and that he saw her in the window' the day before 
and wrote that dowm in his book; that he clearly remembers 

16 the 11th of March instance although the same is marked in 
the book and he had looked at the book in order to refresh 

his recollection, but not to refresh his recollection as to that particu¬ 
lar date for he remembered that instance very clearly. 

That then and thereupon counsel for the defendant upon an ex¬ 
amination of the book asked that the evidence with reference to 
the entires made in this book, be stricken out for the reason that the 
witness stated that they were copied from another book and counsel 
asks that they be stricken from the record on account of the fact 
that it is not a book of original entry; that this objection w T as over¬ 
ruled and exception noted, the Court stating “that if it were a book 
of account or a book in which original entried are required to be — 
there w'ould be a different point involved. This is a memorandum 
and was made for that purpose. 

That the District of Columbia to further maintain the issues on 
its part joined called one C. A. Berry who testified substantially as 
follow’s; that about two weeks ago he had this girl for soliciting and 
she w r as fined Tw enty-five Dollars, to w’hich counsel for the defend¬ 
ant objected on the ground that the reputaiton of this girl w r as not 
in evidence, w'hich objection was overruled, by the Court, and an 
exception noted on behalf of the defendant. 

That witness has seen the defendant three or four times a day 
or night on the street in front of 314 Maine Avenue, out in the 
yard sitting on a chair or a bench; that it is a three story frame house; 
that witness states that it used to be a “real prostitute house” to which 
remark counsel for defendant objected unless witness gives the time; 
that witness states that about a year ago he got a soldier out of there 
to w T hieh counsel objected on the ground that it the instance about 
taking the soldier out of there, w r as too remote. That in nine 

17 or ten months there has only been one conviction with refer¬ 
ence to people taken from this house; that there are white 

men around there most any hours from ten in the morning until 
tw'o the next morning. That the men would go in alone, or two or 
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three together, mostly around the first of the month; that “these 
women would go to the door and call them in, and when they saw 
us they would put the men out-” 

That counsel for the defendan- objected to the admission of this 
testimony, which objection was overruled and exception noted on 
behalf of the defendant. 

That witness stated that he did not know who ran the house; that 
he had been there once to caution “this woman,” not the defendant, 
to which the counsel for defendant objected which objection was 
overruled and an exception noted on behalf of the defendant; that 
this girl has been staying at that house three or four months. 

Cross-examination: 

That since the 3rd of February 1920 this was the only girl witness 
has taken out of this house; that Mr. Fleischer was with witness 
on that occasion; that witness does not know whether she has any 
property to support herself; that he does not know that she has no 
property; that he does not know whether she works; that he has 
since the 3rd of February seen her about ten different times on the 
street and in the yard, about five or six times in the yard; that the girl 
was sitting in the yard; 

That the District of Columbia to further maintain the issues on its 
part joined called one O. W. Mansfield who testified sub- 
18 stantially as follows;—that this girl, the defendant hangs 
around between Third and Four and a Half Streets, day and 
night; that it is a place of ill repute a place that “we had a com¬ 
plaint from the Health Department and we have been trying to 
clean it up. That he has seen this girl at 314 Maine Avenue and 
down at the entrance of Armorv Court; that witness has no dates 

«s ' 

that he did not put them down, but that he has seen her nearly every 
time he goes around; that he goes around three or four nights a week; • 
that he is in that locality every week day and goes three nights a 
week; on Saturday night I stay as late as three or four o’clock in 
the morning. That witness has seen the defendant standing on the 
street. 


Cross-examination: 

That it is a neighborhood of ill repute; that witness does not know 
whether or not it is a fact that a great many colored people live 
down there and raise children in that neighborhood; that there are 
children at 312 Maine Avenue; that there are families down there 
but all the houses are under observation; some of the women run 
rooming houses and the girls room there; that witness goes there on 
an average of three nights a week; that witness could not say that he 
saw this girl every night he went down there; that he does not know 
whether or not she has any property to support herself; that he does 
not know whether or not she works; 
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And the District of Columbia to further maintain the issues on 
its part joined called one E. F. Thompson who testified substantially 
as follows; that he has seen the defendant as late as one and two 
o’clock about three or four times a week; that he saw her last 

19 week; that she was standing in front of the house and sitting 
on the bench that it was any time up to two o’clock in the 

morning; that she lives at 314 Maine Avenue, that the reputation 
of that house is not very good. 

Cross-examination: 

That witness does not know who runs that house; that he has never 
had the house up as a disorderly house; that he does not recall when 
he saw this girl at two o’clock in the morning; that it was not last 
week; that he did see her the week before; that he could not say 
what night it was; that no one was with him at the time; that witness 
does not know the dates as to when he did see her; that he does not 
mark them down; that he does not know whether or not this girl 
works; that he does not know whether or not she has any property 
with which to support herself. 

That then and thereupon the District of Columbia announced 
its case as closed. 

That counsel for the defendant then moved to dismiss the informa¬ 
tion, which motion was overruled and exception noted on behalf of 
the defendant. 

20 That on March 31st, the above entitled cause was resumed 
and the defendant to maintain the issues on her part joined 

to prove that she had property with which to support herself called 
one Albert S. Gately who "testified substantially as follows: that 
he is Cashier of the Lincoln National Bank located at 7th and I) 
Sts., N. W.; that he has been cashier for thirty years; that he knows 
Hilda Parrott; that he identifies the defendant in this cause as Hilda 
Parrott; that he brought with him the Ledger Account of the de¬ 
fendant at the Lincoln National Bank; that witness knows that the 
defendant is the individual, that it is her account under this name; 
that the account was opened in 1920, November; that the original 
deposit was Three Hundred and Fifty Dollars; that on December 
8th, she deposited $50; December 14th, One Hundred Dollars; 
January 8th, 1921. One Hundred Dollars; January 11th, Fifty 
Dollars; January 17th, Fifty Dollars, January 21st, Fifty Dollars; 
January 31st, Fifty Dollars; February 3rd, Fifty Dollars, February 
7th, One Hundred Dollars; February 11th, Fifty Dollars; March 
10th, Fifty Dollars; March 18th, Fifty Dollars; that the only check 
she has drawn against the account was on December 23, for Two 
Hundred Dollars; that her balance is even One Thousand Dollars 
($1,000); that the amount of deposit on hand on the 28th of Feb¬ 
ruary was Six Hundred and Fifty Dollars; that the amount of de¬ 
posit on the 24th of March was the One Thousand Dollars ($1,000) ; 
that witness identifies a slip which is a receipt for a safe deposit box 
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rent for one year; that the said receipt was offered in evi- 

21 dence; that the witness identified the following receipt as a 
receipt for rent for the safe deposit box in the Lincoln Na¬ 
tional Bank: 

“Washington, D. C., Jan. 6, 1921. 

The Lincoln Nation- Bank of Washington. 

Received from Hilda Parrott Five 00/100 Dollars, for rent of a 
safe No. 489, in the vault of this Bank, from Jan. 6, 1921, to Jan. 
6, 1922; subject to the conditions and regulations governing the 
same. 

$5.00. 

(Signed) H. K. SHAFFER, 

Cashier.” 

That the Lincoln National Bank has a safe deposit box and the 
defendant rents one; that witness recognizes the signature of Mr. 
Shaffer; that he is one of the employees of the Bank; that they 
have no record of the contents of safe deposit boxes; they are con¬ 
sidered private; that the account is separate from the transaction 
about the safe deposit; that this has nothing to do with that at all; 
that witness did not know this girl before; that he does not think 
she was introduced by anyone when she came to do business with 
the Bank; that the first transaction was a cash deposit; that the 
first deposit was Three Hundred and Fifty Dollars on November 
17th, 1920. 

The Court thereupon ruled that the evidence showed that the 
defendant was a prostitute, practicing prosti-tion, and that the money 
in bank was the proceeds of prostitution; that the proof showed that 
the woman led an idle and immoral and profligate life, was able 
to work and did not work, and the money in bank, being the pro¬ 
ceeds of prostitution, was not “property to support herself” as the 
language is used in the statute; and she was thereupon adjudged 
guilty. 

22 That the defendant by her counsel excepted to the rulings 
of the Court on matters of law, which exceptions were duly 

noted by the Court and thereupon counsel for the defendant gave 
notice in open Court of an intention to file a Motion for a New Trial 
and in Arrest of Judgment and in the event of the Motion for a new 
trial and the motion in arrest of judgment being overruled, of an 
intention to apply to the Court of Appeals for a Writ of Error. 

That then and thereupon the Court sentenced the defendant to 
give bond in the sum of Five Hundred Dollars in default to be com¬ 
mitted to the Washington Asylum and Jail for the period of six 
months, to which sentence the defendant by her counsel, in view of 
the Motions for a new trial and in arrest of judgment to be filed, 
prayed the Court to withhold the formal entry of the judgment until 
the Motions in Arrest of Judgment and for a New Trial were passed 
upon. 
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That then and thereupon defendant was released on a bond in the 
sum of Five hundred 00/— Dollars, pending the determination of 
the Motion for a New Trial and in Arrest of Judgment, and to abide 
by the decision of the Court of Appeals of the District of Columbia. 

That then and thereupon a Motion for a New Trial and a Motion 
in Arrest of Judgment were filed, which are as follows: 

23 Motion in Arrest of Judgment. 

Now comes the defendant by her attorneys, James A. O’Shea and 
John I. Sacks and moves the Court to arrest the judgment in the 
above entitled cause, on the following among other reasons: 

1. That the information does not alleged an offense was committed. 

2. Because said information is defective and insufficient, in that 
the alleged offense, attempted to be set forth was not set out with 
sufficient certainty, precision, definiteness and accuracy to appraise 
the defendant of the offense that she must be prepared to meet at 
the Trial Table. 

3. Because said information is too vague, uncertain and indefinite 
in law to charge an offense. 

4. Because said information was fatally defective to charge in law 
an offense. 

5. Because the Act of Congress, which defines vagrancy is not 
definite, certain and specific to advise the defendant of what she is 
charged with, and does not set forth with particularity the offense of 
vagrancy. 

6. Because the Act of Congiess, upon which this information is 
predicated is unconstitutional and void because it calls upon the de¬ 
fendant to give evidence against herself or which may tend to in¬ 
criminate her. 

7. Because the Act of Congress, upon which this information is 
predicated is unconstitutional and void because it deprives the de¬ 
fendant of the right to a trial by jury. 

24 8. Because there were many variances between the allega¬ 
tions of the information, and the proof at the Trial Table. 

9. Because the pleader should have set out the precise way and 
particulars in which the defendant is alleged to have committed the 
offense mentioned in the information. 

10. Because there was much left for intendment and inference. 

11. Because the information is not specific, certain and definite 
enough to advise the defendant of what she must meet and hence 
she did not receive a fair and impartial trial according to the Con¬ 
stitution of the United States. 

12. Because the information simply states a conclusion of law and 
does not state what offense was committed by the defendant. 

13. Because of other reasons appearing on the face of the informa¬ 
tion and proceedings. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Defendant. 
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25 Motion for a New Trial. 

Now comes the defendant by her attorneys, James A. O’Shea and 
John I. Sacks, and moves the Court for a new trial in the above 
entitled cause, and for reasons therefor shows to the Court: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the court erred in admitting evidence contrary to law. 

4. That the Court erred in refusing to admit evidence contrary 
to law. 

5. That there were many variances between the information and 
the proof at the Trial Table. 

0. Because new and material facts have come to light since the 
trial. 

) 

Attorneys for Defendant. 


The Court overruled the motions for a New Trial upon the ground 
that there was no offer of newly discovered evidence and that there 
was no proof that defendant had any property in the box at the 
bank. 

20 Whereupon the Motions for a New Trial and in Arrest of 

Judgment having been overruled, the defendant by her attor¬ 
ney excepted to the rulings of the Court on the matters of law con¬ 
tained in the Motion in Arrest of Judgment, which exceptions were 
duly noted by the Court upon its minutes, and thereupon, the de¬ 
fendant, by her attorney, gave notice in open Court, at the time of the 
said rulings, of her intentions to apply to a Justice of the Court of 
Appeals of the District of Columbia, for a Writ of TFrror and there¬ 
upon the 26th day of May, A. D. 1921, the foregoing sentence was 
formally imposed. 

The defendant, Hilda Rose, by her attorneys, therefore prays the 
Court to settle, sign and seal this her Bill of Exceptions, which is 
accordingly done nunc pro tunc, this 26 day of May, A. D. 1921. 

ROBERT HARDISON, 

Judge of the Police Court 
of the District of Columbia. 

27 [Endorsed:] Copy. D. C. No. 637,710. District of Colum¬ 

bia vs. Hilda Rose, Defendant. Bill of Exceptions. Copy. 
James A. O’Shea, John I. Sacks, Attys. for Deft. Filed May 26, 
1921. F. A. Sebring, Clerk Police Court, D. C. 
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Jn the Police Court of the District of Columbia, Holding a District 

of Columbia Term. 

D. C. No. 637,710. 

District of Columbia 


vs. 

Hilda Rose, Defendant. 
Assignment of Errors. 


The Court erred: 

1. In overruling the Motion to Quash the information. 

2. In overruling the Motion for a Bill of Particulars. 

3. In denying the defendant a jury trial. 

4. In permitting the witness S. G. Fleischer to testify from an al¬ 
leged memorandum respecting instances as to when and where he 
saw the defendant. 

5. In permitting the evidence as to the defendant’s character and 
reputation. 

6. In permitting evidence of one alleged solicitation of prostitu¬ 
tion by the defendant to be used in a vagrancy charge. 

7. In permitting the witness Fleischer to testify that 314 Maine 
Avenue, S. W. was under suspicion as being a house where women of 
ill repute frequented. 

8. In permitting the witness to testify as to acts alleged to have 
been committed by the defendant prior to the date alleged in the in¬ 
formation. 

29 9. In refusing to strike out the entries, made in the book 

by the witness Fleischer for the reason that the same were not 
original entries. 

10. In permitting the witness C. A. Berry to testify to a prior con¬ 
viction of the defendant, before the character or reputation of the 
defendant had been put in issue. 

11. In permitting the witness Berry to testify as to the reputation 
of the house 314 Maine Avenue, S. W. 

12. In refusing to dismiss the information at the close of the case 
fur the District of Columbia, on the evidence as adduced, without 
any proof being introduced by the defendant. 

13. In refusing to dismiss the defendant on the evidence at the 
close of the case for the District of Columbia, because the District of 
Columbia had failed to make out, as is alleged in the information, 
that the defendant was without property to support herself, and able 
of body to work and does not work. 

14. In refusing to dismiss the defendant at the close of defendant’s 
testimony. 
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15. In holding as a matter of law that the evidence was sufficient 
to show that the defendant was a vagrant. 

16. In holding as a matter of law that the money the defendant 
had in The Lincoln National Bank was the proceeds of prostitution. 

17. In holding that the money in Bank was not property to sup¬ 
port herself as the language is used in the statute. 

18. In holding as a matter of law that the defendant was a 
vagrant. 

30 19. In permitting proof of another and separate offense, 
namely, that the defendant was convicted of soliciting prosti¬ 
tution, to come into issue. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

A ttomeys for Defendant . 

[Endorsed:] Filed Jul. 5, 1921. F. A. Sebring, Clerk Police 
Court, D. C. 

31 6. 

In the Police Court of the District of Columbia. 

D. C. No. 637,710. 

District of Columbia 


vs. 

Hilda Rose, Defendant. 

The defendant designates the following to constitute the Record 
in the Writ of Error allowed by the Court of Appeals in the above 
entitled cause. 

1. The information. 

2. The Motion to quash. 

3. The Motion for a Bill of Particulars. 

4. The verdict. 

5. Motion in arrest of Judgment. 

6. Judgment of Sentence. 

7. Bill of Exceptions. 

8. Assignment of Errors. 

9. This designation. 

J 

1 

Attorneys for Defendant. 

[Endorsed:] Filed Jul. 5, 1921. F. A. Sebring, Clerk Police 
Court, D. C. 
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United States of America, ss: 

The President of the United States to the Honorable Robert Hardi¬ 
son, Judge of the Police Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, Plaintiff, and Hilda Rose, Defendant, 
Information No. 637,710, a manifest error hath happened, to the 
great damage of the said defendant, as by her complaint appears. 
We being willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Court of Appeals of the District of Columbia, together with this writ, 
so that you have the same in the said Court of Appeals, at Washing¬ 
ton, within 15 days from the date hereof, that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 27th day of June, in the year of our Lord 
one thousand nine hundred and twenty-one. 

[Seal of Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 

Allowed by 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of Appeals 
of the Distiict of Columbia. 

[Endorsed:] Filed Jun. 28, 1921. F. A. Sebring. Clerk Police 
Court, D. C. 


33 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District of Co¬ 
lumbia, do hereby certify that the foregoing pages, numbered from 
1 to 7 inclusive, to be true copies of originals in cause No. 637,710 
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wherein the District of Columbia is plaintiff and Hilda Rose defend¬ 
ant, as the same remain upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, the City of Washington, in said District, this 
7th day of July, A. D. 1921. 

F. A. SEBRING, 

Clerk Police Court, Dist, of Columbia. 

Endorsed on cover: District of Columbia Police Court. No. 3690. 
Hilda Rose, plaintiff in error, vs. District of Columbia. Court of 
Appeals, District of Columbia. Filed Jul. 7, 1921. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1921. 


No. 3690. No. 20 Special Calendar. 


HILDA ROSE, PLAINTIFF IN ERROR 

vs. 

DISTRICT OF COLUMBIA. 


WRIT OF ERROR TO THE POLICE COURT OF THE 

DISTRICT OF COLUMBIA. 


BRIEF OF APPELLANT. 


Statement of the Case. 

The plaintiff in error, Hilda Rose, was convicted in 
the Police Court of the District of Columbia on May 
26, 1921, upon an information that: “Francis H. 
Stephens, Esq., Corporation Counsel, by Frank W. 
Madigan, Assistant Corporation Counsel, who, for the 
District of Columbia, prosecutes in this behalf, in his 
proper person, comes here into court and causes the 
court to be informed and complains that Hilda Rose, 
late of the District of Columbia aforesaid, on the third 
day of February, in the year A. D. 1921, in the Dis¬ 
trict of Columbia aforesaid, was then and there, and 
has been ever since that day, and still is, a vagrant, 
to wit; ‘a person leading an idle, immoral and pro¬ 
fligate life, without property to support herself, and 

6740—2 
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able of body to work and does not work, contrary to 
and in violation of an Act of Congress in such case made 
and provided and constituting a law of the District of 
Columbia. 

FRANCIS H. STEPHENS, 

Corporation Counsel . 

By T. G. WALSH.” 

The defendant, by her attorney, moved to quash the 
information, on the grounds stated (Rec., p. 7) which 
motion after argument was overruled and exception 
noted. (Rec., p. 7). 

Thereupon counsel moved for a Bill of Particulars. 
(Rec., p. 7). 

Thereupon defendant pleaded not guilty, and made a 
demand for a jury trial which demand was denied by 
the court and counsel noted an exception (Rec., p. 7). 

S. G. Fleischer testified, when asked, “What do you 
know about it,” by reading from a book, to which ob¬ 
jection was made upon the ground that there was 
nothing to show that his recollection had been exhausted, 
which objection was overruled and exception noted 
(Rec., p. 8), that since February fourth he had been 
keeping close watch on this girl; that on March 11, 
at about between 1 and 2 in the afternoon, or 1 and 3, 
she solicited one man by the name of Grogan to have 
sexual intercourse with her; that witness was present 
and made the arrest and she was fined twenty-five 
dollars ($25.00). Counsel objected on the ground that 
the girl’s character or reputation had not been put in 
evidence, and until it was done it was not within the 
law for this officer to testify regarding it. The court 
overruled this objection, and said that the question 
is “whether or not she leads that life and whether or 
not she was convicted, and if she was, of course he can 
show that. Testimony was further given by the 

witness that the girl gave her address as 340 B St. S. W. 

» * 






and she frequents 314 Maine Ave. That witness has 
seen her in that window where she entices these men in 
for the purposes of prostitution; witness again referred 
to book, and, counsel objecting, on the ground that he 
had not exhausted his recollection, desired the court to 
permit him to inquire about the memorandum and 
find out when it was made before the witness was per¬ 
mitted to look at it, and the court refused to permit him 
to do so, stating that, “it might better be inquired 
about upon cross examination. . . .” to which 

counsel fo^ the defendant objected and reserved an 
exception. (Rec., p. 9). Witness also testified that 
he had seen defendant at all hours, from in the early 
afternoon until midnight, walking up and down the 
streets, painted up and powdered up and hanging around 
the corner where all prostitutes— 

To which counself for defendant objected, objection 
overruled, and exception reserved. 

Witness further testified that the 314 Maine Avenue 
House was under suspicion of being a place where women 
of ill-repute—to which counsel for defendant objected 
on the ground that it was a conclusion on the part of 
the witness, and the court stated, that, “If he knew 
anything about the house it was competent to state 
whether or not the house was a place of evil reputation,” 
to which counsel reserved an exception. 

Witness further stated that at any hour of the night 
after dark, soldiers, sailors, civilians, colored and white 
men are in and out, all kinds of women who have been 
convicted in this court for prostitution and fornication; 
witness does not know who runs this house, that the 
defendant, when asked who owned it, stated Nobody 
has this house. We just have rooms there. That 
they have not found out who the definite owner of that 
house is. 

Counsel for defendant objected to this on the ground 
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that it was a conversation carried on out of the pres¬ 
ence and hearing of the defendant, which objection was 
overruled and exception noted. (Rec., p. 10). 

That the house is a three-story frame house on Maine 
Avenue; that it is a disreputable house in that most of 
the robbery cases, protitution and soliciting cases, and 
people of bad character of all kinds congregate in that 
section. That to his own knowledge one conviction 
has taken place in that house. That when a man 
accepts these women she will tell him where to go and 
he will go in there and then in ten or fifteen minutes 
she will follow him; to which counsel for the defendant 
objected, objection overruled, and reserved an exception. 
Witness further testified by looking at the book pre¬ 
viously objected to, that he saw the witness on the 22nd 
of March and the 23rd of March on Maine Avenue, at 
7:50 p. m. and March 27th at 11:45. 

Cross Examination. 

That witness was not working in uniform at the time 
the case was on hearing; witness does not remember 
the various tricks of duty that he was working; that he 
made one case during the period of time at this house 
and that was this girl; that he knew the house as being 
disorderly and a nuisance and yet never had any in¬ 
junction or anything isstied to abate the nuisance; 
that he was not with this man when the girl solicited 
him in the case in which she was fined $25. He did not 
know what transpired before he came up. That all 
he knew was he placed the girl under arrest and she was 
fined $25.00. Witness stated that defendant was not 
working because he had watched her closely enough to 
find out; that he does not know that she hasn’t property; 
that he does not know whether she has any property to 
support her; that he does not know whether this girl 
was working or not; that he does not know whether she 
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has any money in the bank; that witness stated that 
most of the entries he testified to were copied from 
another book, and counsel moved that it be stricken 
from the record on the ground that the book was not a 
book of original entry, which objection was over¬ 
ruled and the court stated over exception that if it 
were a book of account or a book in which original 
entries are required to be there would be a different 
point involved but this memorandum was made for 
that purpose. 

C. A. Berry testified that he had this girl for soliciting 
and she was fined $25 to which counsel for the defendant 
objected on the ground that the reputation of the girl 
was not in evidence; objection being overruled and ex¬ 
ception was noted. 'Witness has seen defendant three 
or four times a day or night on the street in front of 
314 Maine Avenue, out in the yard, sitting on a chair or 
bench. That in nine or ten months there has been one 
conviction in the house; counsel objected to this testi¬ 
mony; overruled, and exception was noted. Witness 
did not know who ran the house, but he had been there 
once to caution “this woman”—not the defendant—that 
this defendant had been staying in the house about three 
or four months. That since the third of February, 
1920, this was the only girl, witness had taken out of the 
house; witness does not know whether she has any prop¬ 
erty to support her; that witness does not know whether 
she works. That since the third of February he has 
seen her about ten different times in the yard, about 
five or six times in the yard; that the girl was sitting in 
the yard. 

O. W. Mansfield: That this defendant hangs around 
between 3rd and 4§ Sts., day and night; that it is a 
place of ill-repute and a place that “We had a complaint 
from the Health Department and we have been trying 
to clean it up. Witness has no dates but has seen her 
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nearly every time he goes around; witness has seen the 
defendant standing on the street. 

Cross Examination. 

That it is a neighborhood of ill-repute; witness does 
not know whether or not it is a fact that a great many 
colored people live down there and raise children in that 
neighborhood; that there are children at 312 Maine 
Avenue; that there are families down there but all the 
houses are under observation; that some of the women 
run rooming houses and the girls rooms there; witness 
could not say whether he saw this girl every night he 
went down there; he does not know whether or not she 
has property to support herself; that he does not know 
whether she works. 

E. F. Thompson has seen the defendant as late as 
one and two o’clock about three or four times a week; 
that he saw her last week; that she was standing in 
front of the house and sitting on the bench; that she 
lives at 314 Maine Ave., that the reputation of that house 
is not very good. 


Cross Examination. 

Witness does not know who runs the house; has 
never had the house up as a disorderly house; does not 
recall when he saw the girl at two o’clock in the morning; 
that witness does not know the dates as to when he did 
see her; does not know whether this girl works; and 
does not know whether she has any property with 
which to support herself. 

At the close of testimony for the District, counsel 
for the defendant moved to dismiss the information on 
the ground no case had been made out, which was over¬ 
ruled and an exception noted; that, thereupon, the de¬ 
fendant introduced one Albert S. Gatley, who testi¬ 
fied that he was cashier at the Lincoln National Bank, 
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at Seventh & D Streets N. W. That he has been cashier 
for thirty years; that he identifies defendant in this 
cause as Hilda Rose; that he brought with him, in obedi¬ 
ence to a subpoena duces tecum the ledger account of 
the defendant at the Lincoln National Bank; that the 
amount of the defendant’s deposits on the 24th of 
March was a thousand dollars; that witness indentified 
a safe deposit slip which was for the rent of box for 
one year, and that her bank account is separate from 
the transaction about the safe deposit; that her first 
deposit with the bank was $350 on November 17, 
1920; that then and thereupon the court ruled, as a 
matter of law (Rec., p. 15) that the evidence showed 
that the defendant was a prostitute and practising pros¬ 
titution, and that the money in the bank was the pro¬ 
ceeds of prostitution; that the proof showed that the 
woman led an idle, immoral and profligate life, was 
able to work, and the money in the bank, being the 
proceeds of prostitution was not “ properly to support 
herself,” as the language is used in the statute, and she 
was thereupon adjudged guilty, to which an exception 
was noted. 

That counsel excepted to rulings of the court on 
matters of law, filed a motion for a new trial and a 
motion in arrest of judgment, which ipotions were 
overruled and exceptions noted and declaration of in¬ 
tention to apply to the Court of Appeals for a writ of 
error was made and the defendant was sentenced to 
give bond in the sum of $500, and in default of which 
she was to be committed to the Washington Asylum and 
Jail for a period of six (6) months. 

Defendant’s counsel gave notice of intention to apply 
for a writ of error and the defendant in the meanwhile 
was released on a bond in the sum of $500, pending 
the determination of the motion for a new trial, and in 
arrest of judgment. 


8 


The motions in arrest of judgment were set forth 
fully on Record 16, and for a new trial on Record 17, 
and assignment of errors, Record 18. 

Assignment of Errors. 

The court erred: 

1. In overruling the Motion to quash the information. 

2. In overruling the Motion for a Bill of Particulars. 

3. In refusing the demand for a jury trial. 

4. In permitting the witness, S. G. Fleischer, to testify 
from memorandum made respecting instances as to 
when and where witness saw the defendant. 

5. In permitting evidence as to the defendant’s 
character or reputation to be put in’ evidence before 
the same had been put in issue. 

6. In permitting the witness, Fleischer, to testify 
that premises No. 314 Maine Avenue S. W. was under 
suspicion as being a house where women of ill-repute 
frequented. 

7. In permitting the witness, Fleischer, to testify 
as to frequenters of the house 314 Maine Avenue S. W. 

8. In permitting the witness to testify as to acts 
alleged to have been committed by the defendant prior 
to the date alleged in the information. 

9. In refusing to strike out the entries, made in the 
book by the witness, Fleischer, for the reason that 
the same were not original entries. 

10. In permitting the witness, C. A. Berry, to testify 

to a prior conviction of the defendant, before the char¬ 
acter or reputation of the defendant had been put in 
issue. 

11. In permitting the witness, Berry, to testify as to the 
reputation of the house, 314 Maine Avenue S. W. 

12. In refusing to dismiss the case against the defendant 
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on the evidence as adduced by the Corporation Counsel 
without any proof being introduced by defendant. 

13. In refusing to dismiss the defendant on the testi¬ 
mony offered by the Corporation Counsel because the 
District of Columbia had not shown, as is alleged in 
information that the defendant was “without property 
to support herself and able of body to work and does 
not work.” 

14. In refusing to dismiss the defendant at the close 
of defendant’s testimony. 

15. In refusing to sustain defendant’s Motion in Arrest 
of Judgment. 

POINTS. 

While counsel insists upon the various points in the 
assignment of errors, yet it is deemed proper to refer to 
only a few of them in this brief, they may be grouped as 
follows: 

(1) Evidence of alleged memorandum made respecting 
instances as to when and where witness saw defendant. 

(2) Permitting evidence as to defendant’s character 
and reputation before same had been put in issue, and 
testimony that 314 Maine Avenue was a house where 
women of ill-repute frequented. 

(3) Permitting evidence as to acts alleged to have 
been committed by the defendant, prior to the date 
alleged in the information. 

(4) Failure to dismiss the prosecution at the close 
of the case for the District of Columbia and at the 
close of the defendant’s testimony 

(5) Refusal to grant a jury trial. 

Point 1. 

The only argument necessary in this brief is that the 
alleged memorandum was not made from the book of . 
original entry, and consequently was not competent. 
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Point 2. 

The court permitted evidence as- to defendant’s 
character and reputation before the same had been put 
in issue and also permitted testimony that 314 Maine 
Avenue was a house where women of ill-repute frequented. 

In Levy vs. State, 208 S. W., 667, appellant was 
charged with being a vagrant, in that she was a common 
prostitute, and also was running a house of prostitution. 
The general reputation of some of the associates of the 
appellant and the general reputation of the houses in 
the part of the city where she lived, was objected to 
upon the ground that the testimony was not permissible 
under the allegations of the complaint. It was held that 
in a prosecution for vagrancy by being a common 
prostitute and running a house of prostitution, testimony 
as to defendant’s general reputation and the general 
reputation of some of her associates, and the general 
reputation of the houses in her part of the city is not 
admissible, citing Arnold vs. State, 28 Tex. Appeals, 
480, 13 S. W., 774; Holsey vs. State, 24 Tex. Appeals, 35, 
5. S. W., 523; Hudson vs. State, 41 Tex. Crim. Rep., 
454; 55 S. W., 492; 96 Am. Stat. Rep., 789. 

In Vandiver vs. State, 40 S. R., 88, the indictment 
charged that the defendant being able to work and 
having no property to support her, did wander or stroll 
about in idleness. 

In People vs. Ward, 160 N. Y. Supp., 763, May Ward 
was convicted of vagrancy; the information charged 
the defendant with being a common prostitute, who has 
no lawful employment to maintain herself. Apparently 
the charge was “the following persons are vagrants. 
. . . A person . . . who is a common prosti¬ 

tute, who has no lawful employment whereby to main¬ 
tain herself. In this it was incumbent upon the people 
to prove, first, that the defendant was a common prosti- 
ture; second, that she had no legal employment whereby 







to maintain herself; and the question arises as to whether 
there was any evidence which would justify a judge in 
finding these two facts. Says the court: 

“Furthermore, even if the defendant were a 
common prostitute before she could be convicted 
it was necessary to further show that she had 
no lawful employment whereby to maintain 
herself, and there is not the slightest evidence 
that she had no such employment. A common 
prostitute is not necessarily a person who has 
no lawful means whereby to maintain herself. 
(People vs. Forbes, 4 Parker Crim. Rep., 611.) 
in People vs. Florence, not reported, I had occa¬ 
sion to examine the subject and came to the 
conclusion that a common prostitute was a 
female who commonly engaged in the practice 
of indiscriminate sexual intercourse with men 
and that it was doubtful whether the element 
of gain was essential to constitute one a prosti¬ 
tute. Such a person might have lawful employ¬ 
ment during the day and still be engaged in 
prostitution at night. Judgment reversed and 
new trial ordered.” 

In Arnold vs. State, 28 Tex. C. A., 480, the conviction 
was for vagrancy and the information charged the 
offense in general terms in the language of the statute* 
Over the defendant’s objection the state was permitted 
to prove that the defendant had a reputation in the 
community in which she resided that she was a common 
prostitute. It was material error to admit this testi¬ 
mony. Her offense is charged generally in an indictment 
or information. Evidence of general reputation to 
prove such an offense is not admissible; the particular 
facts which constitute the offense must be proved. 
In this case it devolved upon the state to prove par¬ 
ticular facts showing that the defendant was a common 
prostitute and this proof could not be made by evidence 
of her general reputation. 

Wharton Crim. Ev., 9, Sec. 260. 
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It was also material error to permit the state to prove 
over defendant’s objection, the bad character of the 
women who resided in the vicinity of the defendant’s 
residence, and with whom defendant sometimes asso¬ 
ciated. Such evidence was irrelevant and incompetent. 

Holsey vs. State, 24 Tex. C. A., 35. 

There is no evidence in the record except the illegal 
evidence above-mentioned, proving or even tending to 
prove that the defendant was a common prostitute. 
Judgment reversed and the cause remanded. 

Point 3. 

The particular charge in this case was that the de¬ 
fendant was a vagrant from the third of February to the 
24th of March, and any evidence before that time was 
improper, in not giving the defendant notice of the 
charge she was called upon to meet. The information 
alleged that she was a vagrant within a certain time and 
it was manifest error to bolster up the testimony of the 
District of Columbia by permitting evidence of a dif¬ 
ferent time. Vagrancy must be proven as charged. 
The District of Columbia could just as well have al¬ 
leged the vagrancy to be for a longer period, but they 
elected to stand on the period from the third of February 
to the 24th of March, and anytime or any transactions 
prior to that time were highly improper. 

Point 4. 

Failure to Dismiss At Close of District’s Case and At 
End of Defendant’s Case. 

On Page 14 of the Record, after the District of Co¬ 
lumbia had announced its case as closed the defendant 
moved to dismiss the information, which was over¬ 
ruled and an exception noted; and also at the close of 
the testimony for the defendant. It is proposed to 
consider both of these points together. It will be 
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manifest, from a mere reading of the record, irrespective 
of citing authority, that the District of Columbia had 
not made out a case at either stage of the proceeding, 
but we believe it better to refer the series of authorities 
upon the statue of vagrancy when determining whether 
or not the defendant came within the definitions as 
announced by the authorities. 

The vagrancy law may be found in the Act of Con¬ 
gress of July 8th, 1898, amended by the act of March 
3 1909, which defines what shall constitute a vagrant, 
and the particular portion of the law alleged to apply 
to the defendant is as follows: “All persons leading an 
idle, immoral or profligate life, without any property 
to support them, and are able of body to work and do 
not work, including all able-bodied persons without 
other visible means of support, who shall live in idleness 
upon the wages and earnings of their mother, wife or 
minor child or children.” (35 Stat., 2 Ses, Chap. 250, 
1909, page 711). 

Under this law it became necessary for the District 
in order to maintain the issue to show, (a) that the 
person led an idle* immoral or profligate life; (b) that 
she had no property to support herself; (c) and was 
able of body to work and did not work, with the inclusive 
part about idleness and dependence on earnings of wife,etc. 

The defendant had a bank account of a thousand 
dollars which bank account had been started since 
November, 1920, the first deposit of which was $350 
and contained the following entries: November 20, 
1920, $350; December 8, $50; December 14, $100; 
January 8, 1921, $100; January 11, $50; January 17, 
$50; January 21, $50; January 31, $50; February 3, 
$50; February 7, $100; February 11, $50; March 10, 
$50; March 18, $50. That the only check* she had 
drawn against the account was on December 31, $200. 
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The information was sworn to on the 24th day of 
March, A. D. 1921, and alleged that she was a vagrant 
as defined by the acts from the 3rd day of February, 
A. D. 1921, to the 24th day of March, A. D. 1921. 

The court seemed to have the impression that the 
defendant led an idle, immoral, and profligate life, and 
that the money she had in bank was not property within 
the meaning of the vagrancy act. 

We are at a loss to understand what was in the court’s 
mind, but we certainly believe that if a person has a 
thousand dollars in the bank to her credit, then she is 
not a person “Without property to support herself.” 
Why should the court go outside the record and say 
that the proof showed that the woman led an idle, 
immoral and profligate life. . . . And money in 

the bank being the proceeds of prostitution was not 
property to support herself, as the language is used in 
the statute (Rec., p. 15). There was not one line of 
evidence to show how the defendant acquired the money 
in the bank, nor was there any line of evidence to show 
that this was not “property to support herself,” as 
used in the language of the statute. 

It might not be amiss to note that when vagrancy is 
not defined by statute it must be considered such va¬ 
gabondage as fairly comes within the common law, 
but since we have a definition of what constitute a 
vagrant we are restricted to the statute; this statute must 
be construed strictly, and an indictment or an informa¬ 
tion for vagrancy, if based on a statute must bring the 
offense charged within the statutory definition of the 
offense. (39 Cyc., 1111.) 

In State vs. Custer, 65 N. C., 339: 

“Every word which defines the class of va¬ 
grancy, or makes a part of the description is 
material, and important.” 
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In Georgia, the statute, which is somewhat similar to 
ours, is construed in Hartman vs. State, 119 Ga., 427; 
it was alleged that one Angelina Hartman, “led an idle, 
immoral and profligate life, being able to work and not 
working and having no property to support her; that 
having a fixed abode and no visible property to sup¬ 
port her she lived by stealing and by trading and bar¬ 
tering stolen profits.” 

The testimony showed that the accused was seen 
several times during every afternoon from the first to 
the seventh of September, 1903, and that, whenever she 
was seen, she was doing no work at all; that she was a 
lewd woman; hung around saloons and had been seen 
drinking beer in grocery stores. The witness of his 
own knowledge could not say whether the accused had 
any property to support her or not, but she had no 
visible and known means of a fair, honest and reputable 
livelihood, that he knew of. Another witness testified 
that the house in which the accused lived, had the 
reputation of being a lewd house; that he had seen men 
and women going in there at all hours of the day and 
that it was the worst house he ever saw; witness had 
seen her do some work but since August 17th, 1903, 
she had not done enough work to support her. The 
accused proved by witnesses who were not impeached 
or contradicted that she had been employed as a cook, 
receiving for her services, 75 cents per week and board 
for herself and two children, and between August 17th 
and September 7th, 1903, she had also been employed 
as a washerwoman. 

Says the court: 

“It will be observed that the gist of the offense 
is the failure or refusal of the defendant to work 
when work is necessary to support himself or 
his family. ... It must appear, that having 
no visible, known means of a fair, honest, and 
reputable livelihood and being able to support 
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herself by means of her own labor she failed to 
work, lived in idleness, and was, or threatened 
to become a drone, or a charge on the public. 
The evidence in this case fails to come within this 
rule. That introduced by the State was entirely 
consistent with that offered by the accused, which 
established the fact that the accused worked 
sufficiently to earn support, however meagre, for 
herself and children. The conviction was, there¬ 
fore, unwarranted by the evidence and should 
have been set aside on the motion for a new 
trial.” 

See, also, Daniel vs. State, 110 Ga., 916. 

Mims vs. State, 38 Ga., 574. 

In Hicks vs. State, 76 Ga., 326, the indictment alleged 
that the defendant, “on the first of March, 1884, and 
on other divers days and times before the filing of this 
presentment, being able to work and having no prop¬ 
erty to support him, did wander and stroll about in 
idleness.” 

It appeared that the defendant was a licensed preacher 
but had no church and no pay except voluntary con¬ 
tributions. The only evidence to convict him was that 
in January and February, and in part of March, two 
men did not see him work and did not know whether 
he had any possessions or money, and did not know of 
his getting any money for preaching except voluntary 
contributions, as he had no church in charge. Held that 
the evidence was insufficient. 

In Stevens vs. State, 45 S. E., 615, the accusation 
described the defendant as “a person over sixteen, and 
under twenty-one years of age, who was able to work 
and does not work, and who has no property to support 
herself, and who has no visible means of a fair, holiest 
and reputable livelihood, and whose parents are unable 
. to support her, and who is not in attendance upon any 
educational institute.” It was incumbent upon the 
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state to prove that the defendant came within this 
description; there was no evidence as to the age of the 
accused, or that her parents were unable to support 
her; the conviction, therefore, was not warranted, and 
should have been set aside on the motion for a new trial. 

In Jacobs vs. State, 57 S. E., 1063, it was held: 

“Where, in a criminal case, the evidence for the 
State is wholly negative, in character, and is opposed 
by evidence for the defendant which is definite, 
positive, and unimpeached, and which clearly 
established the innocence of the accused the negative 
testimony must yield to the positive evidence, and 
a verdict reached in disregard of this rule is con¬ 
trary to law” * 

In Daniel vs. State, 36 S. E., 293, the defendant, 
Anthony Daniel was found guilty of vagrancy by a 
jury; the record shows that the indictment charged the 
accused with vagrancy, to August 10, 1899. The evi¬ 
dence showed that he had chopped certain wood in 
May or June of the year, 1899, that he was a fisherman, 
and spent a great deal of time at that work; that he 
did not work regularly and was out of doors a consider¬ 
able portion of the time; there was no evidence as to 
how long it took him to cut the wood and, said the court: 

“Taking the evidence in its entirety, we think 
it did not sustain a verdict finding the accused 
guilty of vagrancy. The law does not say how 
many days in the month a man shall devote to 
labor. The statute was enacted to prevent men 
able to work from idling and wandering about 
the community, and becoming drones or thieves 
or charges upon the public. Taking the evidence 
as a whole, we think the verdict was unwarranted. 
Judgment reversed.” 

In Gainer vs. State, 58 S. E., 295, the court said: 

“The fact that a party is black, and ragged, 
and asleep at night and has not worked for four 
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days, although he may have no money, will not 
of itself authorize a conviction for vagrancy.” 

In Miller vs. State, 61 S. E., 494, it was held that a 
conviction for vagrancy is unauthorized, where testimony 
that at certain times the defendant was seen not to 
work, is opposed by positive and unimpeached testi- 
money that he worked, especially where the evidence 
for the state wholly fails to show that he did not have 
visible means of support. 

In Harris vs. State, 60 S. E. R., 207, it was held that 
the evidence in behalf of the state being wholly negative 
in its character, is, in view of the testimony in behalf 
of the defendant, insufficient to authorize a conviction. 

[ In Brown vs. State, 58 Southern Rep., 794, it was held 
that to support a prosecution for being a vagrant, a person 
must be shown to belong to one of the classes defined 
by t he co de. The code (Alabama) provides that any 
persoiTleading an idle, immoral or profligate life, who 
has no property sufficient for his support, and who is 
able to work and does not work shall be a vagrant. (795.) 

The evidence, without conflict, showed that the 
defendant lived with his family in a house which he 
had rented about the first of November, 1910. The 
charge being that he was a vagrant during November 
and December, 1910; the evidence also showed that 
the defendant, from time to time, made purchases in 
the stores of the town, always paying cash for what he 
bought, and as testified by one of the witnesses for the 
state, at one time “he got Mr. Ramey, who is in my 
store, to keep in our place for him a sum of money, the 
amount of which I do not know.” The only support 
for the conviction was found in the testimony of several 
witnesses to the effect that the defendant was an able- 
bodied man; that for the period mentioned he was seen 
sitting and walking around for two or three days at a 
time, doing nothing; that witnesses did not know of 
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any property that he owned, nor of his being engaged 
in any work; several witnesses stated that sometimes 
they would not see defendant for a week at a time. 
There was no evidence tending to show what the de¬ 
fendant was doing or failing to do while he was away, 
or what proportion of the time he spent in Akron. 

Says the court: 

“ The facts of this case do not call for an attempt 
to define to what extent one’s habits or general 
course of life must be disclosed by evidence in 
order to furnish substantial support for a con¬ 
clusion as to what his mode of life really is.” (796.) 

In Wallace vs. State, 75 Southern, 633, it was said, 
referring to the above section of the Alabama Code: 

“It will be seen that under each of the sub-\ 
divisions, supra, a conviction can only be had ini 
instances where proof shows that the defendant J 
has no property sufficient for his support or has / 
not some means of a fair, honest, and reputably 
livelihood. . . . The defendant conducted a 

bootblack stand in which he employed from two . 
to four men, and he was always seen near or at 
his place of business. It was held he was not a 
vagrant within the meaning of the law.” 

In McLean vs. State, 76 So., 480, the court held: 

“Before any burden can be placed upon the 
defendant in this case, it must be shown by the 
evidence beyond a reasonable doubt, that he has 
been guilty of wandering or strolling about in 
idleness or living in idleness and was able to work, 
and that he was leading an idle, immoral or 
profligate life, and is able to work, and that he, 

• being able to work, loafs or idles in the places 
named in the code.” 

Continuing, the court said: 

“We have examined the evidence and are of 
the opinion that the state has not discharged 
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itself of the burden placed upon it. Case re¬ 
versed.” 

In Randall vs. State, 99 S. E., 60, the Georgia Court 
said: 

“On an appeal from a conviction where the 
jury found the defendant guilty for that he did 
on the date and in the county named, lead an 
idle, immoral or profligate life, having no prop¬ 
erty to support him, and being able to work, and 
failing and refusing to work, did not work, the 
evidence was no sufficient. The state showed that 
during the year 1917, the defendant had made 
a good crop, of some 15 bales of cotton and 150 
bushels of corn, and after paying his debts, he 
had money sufficient to purchase an automobile, 
and $50 in cash and some corn. Some time after 
October, 1917, he moved to Jefferson county, 
and remaned there until May, 1918, when he 
returned to his father's house in Glascock county, 
where he remained for two or three weeks, during 
which time there was testimony that he was not 
seen to do any work, although he might have 
worked. The court held the evidence insuffi¬ 
cient.” 

In Ellis vs. State, 145 S. W., 339^ appellant was 
charged with vagrancy under the vagrancy act which 
provided that— 

“All male persons who habitually associate 
with prostitutes or habitually loiter in and 
around houses of prostitution, or who, without 
having visible means of support, receive financial 
aid and assistance from prostitutes, are vagrants.” 

The information charged that the appellant did 
habitually associate with a prostitute. Says the court: 

“We hardly think the evidence would support 
the conviction. The statute was intended to 
reach a class of persons who associated with 
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prostitutes as their equals or who associate 
them in public, and was not intended to 
a vagrant of a person who occasionally at 
went occasionally to the room of a woman of 
loose morals, and yet at no other time was seen 
in her company.” 



Under this charge the burden of proof was upon the 
state to establish by evidence beyond a reasonable 
doubt not only that the defendant was physically able 
to work, and that she wandered or strolled about in 
idleness, but that she had no property to support her. 
There was no evidence which tended in the remotest 
degree to prove the latter essential ingredient of the 
offense charged against her. The affirmative charge 
requested by the defendant should have been given. 
Judgment reversed and case remanded. 

In McHenry vs. State, 42 Tex. Crim. Rep., 469, 
appellant was convicted for being a vagrant and the 
state introduced five or six officers, who testified that 
they saw the defendant in the south end of the city 
of Dallas and on other occasions in a saloon and had 
never seen defendant at work at anything and did not 
know where he had slept, did not know where his 
father lived. Several witnesses testified that he worked 
at different times. Case reversed. 

In Illinois vs. Hill, 205 Ill. App., 632, appellant was 
convicted of vagrancy, and the court said, in reversing 
the decision, that on a prosecution for vagrancy, where 
there is a lack of evidence to prove that the defendant 
was without lawful means of support, at and before the 
time of his conviction and defendant testified, and his 
testimony was corroborated by the testimony of his 
employer, that for several weeks prior to his arrest he 
was lawfully employed, and received a salary of $20 
a week. Judgment of “ guilty” was reversed. 

To establish the offense of vagrancy affirmative proof 
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that defendant was without lawful means of support 
is indispensable. 

In Fleming vs. District of Columbia, 34 D. C., App., 
5, which was a hearing on a writ of error to the Police 
Court, the information charged that the accused, one 
Jerry Fleming, “is, and has been a vagrant, to wit, an 
idle person; a person without any visible means of sup¬ 
port; a person repeatedly in and about the streets, 
avenues, alleys, roads and highways, of the said Dis¬ 
trict of Columbia, and leading an idle and immoral 
life, found repeatedly loitering in and around tippling 
houses on said streets, and avenues, contrary to and in 
violation of an act for the preservation of the public 
peace and protection of property, etc., approved July 
8, 1898 and amended March 3, 1909.” 

The accused was found guilty and sentenced to enter 
into security in the sum of three hundred dollars for 
his good behaviour for one year, or else be committed 
to the workhouse for ninety days. The testimony on 
behalf of the District of Columbia tended to show that 
on the evening of March 6, 1909, the accused was seen 
on the street by the prosecuting witness whom he 
solicited to engage in a “shockingly immoral act.” 

The witness had never seen the accused and did not 
know whether he worked, or could give an account of 
himself and had never heard of his having committed 
any offense (Rec., p. 7). In the trial a motion in arrest 
of judgment was asked upon the ground set forth therein. 
It was contended that the portion of the law under which the 
defendant was liable was the type of persons “leading 
an idle, immoral or profligate life, who have no property 
to support them, and who are able of body to work 
and do not work.” Said this honorable court (Rec., p. 8): 

“Proof of a single immoral act does not bring 
one within this provision. The person accused 
must not only lead an idle, immoral and pro¬ 
fligate life, but must also have no property to 
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suro flft bi ff , and be able to work without doing 
so. The information does not charge, nor does 
the evidence tend to show, the existence of these 
necessary conditions. The statute must be en¬ 
forced, according to its plain terms. Whether 
there be a statute or a public regulation under 
which the conduct of the accused can be punished 
as a specific offense, we are not advised. If 
there is not, there should be a statute to meet 
the conditions shown by the evidence” (Rec., p. 9). 

In Fields vs. The District of Columbia, 26 App. D. C., 
70, it appeared that the appellant was charged with 
being a vagrant, ‘an idle, and disorderly person, a 
person of evil life and fame, a person without visible 
means of support, a person repeatedly in and about the 
streets, avenue^ alleys, roads and highways, to wit, 
C St. N. W., in alleged violation of the act of Congress, 
of July 8, 1898 (30 Stat. at L. Chap. 638), entitled, 
‘An Act to Amend an Act for the Preservation of Pub¬ 
lic Peace and the Protection of Property in the District 
of Columbia, approved July 8, 1892. Defendant de¬ 
murred to the information, which was overruled, and then 
moved to quash the information, which also was over¬ 
ruled, the purpose of these two motions being to raise 
the question of the vagueness and, therefore, invalidity, 
of the enactment. The defendant then pleaded that 
he was not guilty and demanded a trial by jury, but 
this demand was Tefused. The testimony on behalf 
of the prosecution was that two policemen knew the de¬ 
fendant as a “Professor” who made his living by playing 
a piano in a house of ill-fame, in a malodorous part of 
Washington, known as the “Division.” That he played 
there only at night, and charged for his services $1.50 a 
night, in addition to what he received by collections. 
That the prostitutes would sing and dance while he 
played, and that he and other piano players in that 
section were hired to play for the entertainment of the 
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guests. During the course of the trial counsel for the 
defendant inquired upon which of the charges the de¬ 
fendant was being tried, and the prosecutor stated, 
4 ‘that which charged him of being a man of evil life.” 

On behalf of the defense the evidence showed that 
the defendant was a married man, and lived with his 
wife and worked every day for a living as a driver of a 
grocery wagon, and supported his family and that he 
was a piano player. 

The opinion by Mr. Justice Morris stated, after a 
review of the testimony that: 

“The charge is that of the man being of evil life, 
whatever that means; this charge may reach Belgravia 
as well as the Division. It can not in reason be sup¬ 
ported by proving the playing of a piano in the last- 
mentioned quarter of the city.” Judgment was reversed. 

In Branch vs. State, 73 Tex. Crim. Rep., 472, appellant 
was convicted of vagrancy and fined fifty dollars. The 
law was, 

“The following persons are and shall be punished as 
vagrants, viz: ‘All able-bodied persons who habitually 
loaf, loiter and idle in any city, town or village or rail¬ 
road station, or any other public place in this state for 
the larger portion of their time without any regular 
employment and without any visible means of support.’ 
An offense under paragraph ‘d’ of this article shall be 
made out whenever it is shown that any person has no 
visible means of support and only occassionally has 
employment at odd jobs, being for the most of the time, 
out of employment.” 


Point 5. 

Refusal to Grant Jury Trial Was Unconstitutional. 

The appellant asked for a jury trial, which was denied 
and an exception noted. In two prior decisions of this 
court, namely, that of Fields vs. D. C., 33 Washington 
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Law Reporter, 501, the question was raised, but not 
decided; in Fleming vs. D. C., 34 App. D. C., 5, 37; 
Washington Law Reporter, 768, this court said, in 
deciding the question upon another point: “This con¬ 
clusion renders it unnecessary to consider the question 
of the right of a jury trial under the act of 1909. The 
provision relating thereto is to be read in connection 
with section 44 of the Code, whether the accused in a 
case coming under the act of 1909, shall have an abso¬ 
lute right to trial by jury, with or without a demand 
shall be reserved for determination until some case 
shall be presented in which the question is necessarily 
involved.” 

We respectfully submit that the question is raised 
necessarily in the case at bar. The Act of Congress of 
March 3, 1909, provides (35 Stat., 711, Chap. 250, 1909) 
that: 

“Every person in the District of Columbia who 
shall be convicted of vagrancy under the pro¬ 
visions of this act, shall be required to enter 
into security in a sum not exceeding $500, con¬ 
ditioned upon his good behaviour and industry 
for the period of one year, and if he shall fail 
to give such security he shall be committed to 
the workhouse in the said District for a term 
not exceeding one year. The security herein 
mentioned shall be in the nature of a recognizance 
to the District of Columbia with a surety or 
sureties to be approved by the Police Court of 
the said District, in which court all prosecutions 
under this act shall be conducted in the manner 
now provided by law for the prosecution of 
offenses against the laws and ordinances of said 
District, but nothing contained in Section 44 of 
the Code of Law for the District of Columbia 
shall be so construed as to create or give to the 
accused in the prosecution under this act, any 
right to trial by jury not existing by force of 
the Constitution of the United States.” 




Under the Act of 1898, which was the vagrancy act, 
prior to the Act of 1909, the accused on conviction was 
fined not to exceed $40, or was required to enter into 
security for his good behaviour for a period of six months. 
The question necessarily arises: “Can the Police Court 
in the event that a defendant is unable to furnish a 
recognizance, punish a defendant summarily, without 
a jury, where the failure to give the recognizance may 
mean a year in jail?” 

In Callan vs. Wilson, 127 U. S., 540, and again in 
Traction Co. vs. Hof, 174 U. S., page 2, the right of a 
jury trial was established in the District of Columbia. 
Strange to say, up to that time, it had been seriously 
contended that residents in the District of Columbia 
were not entitled to the same privileges with respect 
to a trial by jury that citizens of the states were. 

It may be noted that now there is no fine for vagrancy; 
it may also be noted that the court may impose a penalty 
of one year in the event of failure to provide bond. 
Section 44 of the Code states that a person is entitled 
to a jury trial “wherever the fine of fifty dollars or more 
or imprisonment as punishment for the offense may be 
thirty days or more.” 

Section 44 of the Code is in the alternative. The 
word punishment according to authority means a 
“penalty inflicted by a court of justice upon a convicted 
offender as just retribution for the purpose of reforma¬ 
tion and prevention.” If imprisonment is for thirty 
days or more the accused has the right to a trial by 
jury. Evidently it was the purpose of Congress to 
protect fche liberty of persons accused of crimes or 
offenses by due process of law, giving them the right 
to trial by jury, when they did not have such right, 
under the Constitution of the United States. 

In Callan vs. Wilson, 127 U. S., 540, 549, the third 
article of the Constitution provides for a jury in the 








trial of “all crimes” except in cases of impeachment. 
The word “crime,” in its more extended sense, compre¬ 
hends every violation of public law; in a limited sense, 
it embraces offenses of a serious or atrocious character. 
In our opinion the provision is to be interpreted in the 
light of the principles which at common law determined 
whether the accused in a given class of cases, was en¬ 
titled to be tried by a jury. It is not to be construed 
as relating only to felonies, or offenses punishable by 
confinement in the penitentiary. It embraces as well 
some classes of misdemeanors, the punishment of which 
involves or may involve the deprivation of the liberty 
of the citizen. It would be narrow construction of the 
Constitution to hold that no prosecution for a mis¬ 
demeanor is a prosecution for a “crime” within the 
meaning of the third article, or a “criminal prosecution” 
within the meaning of the sixth amendment. And we 
do not think that the amendment was intended to 
supplant that part of the third article which relates 
to trial by jury. There is no necessary conflict between 
them. (549.) 

Would it be seriously contended that the court has 
the right to place a defendant in jail for a year, and 
deprive him of his liberty, and do so without due process 
of law, and without a jury trial? Is such procedure not 
contrary to the constitution of the United States, and 
section 44 of the Code of Laws of the District of Co¬ 
lumbia. The defendant in a vagrancy case has no 
right to appeal the same but must depend upon his 
application for a writ of error. Should the court of 
appeals see fit to entertain the writ of error, then he 
may have his appeal. Has one charged with vagrancy 
no absolute right of appeal or a right to be tried by jury? 

In Fields vs. D. C., 26 App. D. C., 70, there 
was a demand made for a jury trial when the defendant 
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was arraigned upon a charge of vagrancy, but the de¬ 
mand was refused (Rec., p. 71). The court in its 
opinion stated (Rec., p. 73): 

“ There are seven assignments of error here 
but there are only three questions of law raised 
by them. First: whether the statute is valid 
or void; Second: whether the defendant was en¬ 
titled to a trial by a jury; Third, whether there 
was testimony in the case sufficient in law to 
support the information. But we do not deem 
it necessary to consider either the first or second 
question, for we are very clearly of the opinion 
that there was no sufficient testimony in the 
case to charge the defendant with criminality 
or delinquency of any kind under the law. 

Again, in Fleming vs. District of Columbia, 34 D. C. 
App., Page 9, while the question of a trial by jury was 
not raised until a motion in arrest of judgment was 
filed, yet this honorable court in passing upon the same 
law defining vagrancy, which is here in question, namely 
the act of 909, stated as follows: 

‘‘This conclusion renders it unnecessary to 
consider the question of the right to jury trial 
under act of 1909. The Provision relating thereto 
is to be read in connection with section 44 of the 
Code (31 Stat. at L., 1196 Chap., 854). And 
whether the accused in a case coming under the 
act of 1909, shall have an absolute right to be 
tried by a jury, with or without demand, will be 
reserved for determination until some case shall 
be presented in which the question is necessarily 
involved.’ ’ 

In the case at bar the defendant demanded a jury 
trial, which demand was overruled, and we respectfully 
insist that this is a case wherein the defendant had 
an absolute right to be tried by a jury, that a proper 
demand was made and that the question of whether 
one charged with vagrancy should be entitled to a 
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trial by jury is one for determination in the present case. 
It is our thought that the question is necessarily in¬ 
volved in the present proceeding and we believe that it 
was error not to give the defendant a trial by jury. 

The record in this case discloses that the defendant 
had one thousand dollars to her credit in the bank, and 
a safe deposit box at the time of her arrest and the 
court ruled (Rec., p. 15): “That the evidence showed 
that the defendant was a prostitute, practicing prosti¬ 
tution, and that the money in bank was the proceeds of 
prostitution, that the proof showed that the woman led an 
idle, immoral and profligate life, was able to work and 
did not work and the money in bank being the proceeds 
of prostitution, was not property to support herself, 
as the language is used in the statute.” It might be 
noted that there is not one line of evidence in the case 
to the effect, (1) That the money in bank was the pro¬ 
ceeds of prostitution. (2) That the proof showed that 
the woman led an idle, immoral, and profligate life. (3) 
That she was able to work (4) did not work, (5) that 
this money in bank was not “property to support her¬ 
self.” 

We have read the record with considerable care and 
have studied the evidence therein, and have analyzed 
it fully, and yet we are unable to arrive at the conclusion 
of the honorable trial court. There was nothing to 
show from whence the thousand dollars in bank came. 
For aught we know, it might just as well be said that 
the money in bank was the proceeds of Liberty Bonds; 
or that it was the proceeds of stock speculations; was an 
inheritance; was the result of work; was income from 
real estate; yet the court held that this money in bank was 
the proceeds of prostitution. We take it that this is 
rather a far-fetched conclusion. As we read the con¬ 
clusion of the court in the present case, we are re¬ 
minded of the case of Williams vs. United States, 162 


30 


U. S., 382, wherein the defendant, an officer of the 
Treasury Department, designated as Chinese Inspector 
to the Port of San Francisco, was charged with the 
crime of extortion, in that he did: “Receive, extort and 
take from one Wong Sam, one hundred dollars.” At 
the trial the prosecution offered in evidence a bank de¬ 
posit book of the defendant which showed that at certain 
times he had deposited certain sums of money; when the 
bank accounts were offered in evidence no suggestion 
was made that the prosecution would connect the sums 
alleged to have been received by the accpsed under 
colour of his office. Says the court (Rec., p. 396), “Taking 
the case to be as presented by the bill of exceptions 
the utmost that the evidence tended to show was that 
the accused had in his possession, at different times, 
certain sums that were deposited by him in the bank, 
to his credit or to the credit of his wife. It is to be 
observed that no sum so deposited corresponded in 
amount with the sums which he was charged with 
having extorted under colour of his office, as Chinese 
Inspector. Upon the face of the transactions referred 
to there was no necessary connection between the 
deposits and the specific charge against the defendant, 
and yet the jury were in effect told that the failure of 
the accused to explain how he came by those sums, ag¬ 
gregating nearly five thousand dollars, was a circum¬ 
stance tending to show that if he had given that ex¬ 
planation it would have operated to his prejudice in 
meeting the particular charges against him, of extorting 
at one time $100 and at another $85, under colour of his 
office. There was no such connection shown between 
the possession by the defendant of the sums specified in 
the affidavit and bank books, and the alleged extortion 
by him of the two named sums from certain persons 
under colour of office as required him to explain how 
he acquired the moneys referred to in the affidavit and 
bank books. The manifest object and necessary effect 
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of this evidence was merely to give color to the present 
charges, and to cause the jury to believe that the accused 
had in his possession more money than a man in his 
condition could have obtained by honest methods, and 
that therefore he must be guilty of extorting the sums 
in question. . . . 

“The accused was entitled to stand upon the 
presumption of his innocence, and it can not 
be said from anything in the present record that 
he was under any obligation arising from the 
rules of evidence to explain that which did not 
appear to have any necessary or natural connec¬ 
tion with the offense imputed to him. In our 
judgment the court, under the circumstances 
disclosed, erred in not excluding the affidavits 
and bank books, as evidence as well as in what 
it said to the jury on that subject.” (Rec., p. 397). 

Conclusion. 

We believe that in the case at bar the judge exceeded 
his domain when he ruled, without one line of evidence, 
that the money in bank was the proceeds of prostitution 
and was not “property to support herself, as the language 
is used in the statute.” The statute does not attempt 
to define, as we read it, what property shall be neces¬ 
sary to support oneself, but simply says: “One without 
property to support herself.” Money in the bank to 
the amount held by the defendant in this case was 
certainly property to support herself. It was, in fact, 
the salary of the average government clerk for one 
year; the equivalent of the salary of many a working 
man. Would the defendant have become a charge 

upon the community with that amount of money in the 
bank? Would the defendant, with the safe deposit 
box and the amount of money in the bank as disclosed 
by the evidence, have become a drone, or a charity sub¬ 
ject? Surely the court went beyond its limits when, 
arbitrarily and with no foundation in reason or fact, 
he ruled that the money in bank “being the proceeds 
of prostitution was not property to support herself, as 
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the language is used in the statute.” There is a section 
of the law which provides that one who solicits prosti¬ 
tution may be punished. But the defendant was charged 
with being a vagrant because certain police officers 
testified as they did, and the court arbitrarily went out¬ 
side of the record. Counsel earnestly insists that the 
testimony in this case does not show that the defendant 
was a vagrant, the ruling of the court that she was a 
vagrant was manifest and prejudicial error. 

She has been required to furnish a bond for her 
appearance for trial, and a bond for her appearance to 
await the result of the appeal, the cost of a stenographer, 
the cost of a transcript of record and the cost of a brief 
as well as the cost of counsel fees, all of which would 
surely indicate that she must have had property to sup¬ 
port herself within the meaning of the law. The learned 
trial court, erroneously, labored under the thought that he 
could split up the different sections of the vagrancy 
statute and that if a person led an idle, immoral and 
profligate life that made a vagrant, disregarding entirely 
the other sections of the law which, it was well said by 
this honorable court, must be read in the conjunctive 
and not in the disjunctive. The person accused not 
only must lead an idle, immoral and profligate life, but 
must also have no property to support him, and be 

able to work without doing so. Fleming vs. District 
of Columbia, 34 App. D. C., 5, 9, “idle, immoral and 
profligate life” and must also show that the person was 
able of body to work; but must also show that the 
defendant has no property to support him and be able 
to work without doing so.” Fleming vs. District of 
Columbia, 34 App. D. C., 5. 

We would respectfully ask the reversal of the judg¬ 
ment. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Appellants. 
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Statement of the Case. 

• 

The plaintiff in error, Hilda Rose, was charged in an in¬ 
formation filed in the Police Court on March 24, 1921, that 
“on the third day of February, in the year A. D. 1921, in 
the District of Columbia aforesaid, was then and there, and 
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has been ever since that day, and still is, a vagrant, to wit, 
a person leading an idle, immoral, and profligate life, with¬ 
out property to support herself, and able body to work and 
does not work, contrary to and in violation of an act of Con¬ 
gress in such case made and provided and constituting a law 
in the District of Columbia. ,, 

The defendant moved to quash the information, which 
motion, after argument, was overruled and exception noted. 

The defendant also moved for a bill of particulars, which 
motion was likewise overruled and exception noted. 

The defendant plead “not guilty” and demanded a trial 
by jury, which demand was denied and exception noted. 

Trial was had, and upon all the evidence the court below 
found defendant “guilty.” 

The defendant moved for a new trial and also made a 
motion in arrest of judgment. Both motions were overruled, 
exceptions noted, and notice given of intention to apply to 
the Court of Appeals of the District of Columbia for a writ 
of error. 

The application of the defendant, by her attorneys, for 
a writ of error having been allowed, the case is now before 
this court on fifteen assignments of error, of which defend¬ 
ants only argues five. It is obvious that the only questions 
of law raised in the case are included in these five. 
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ARGUMENT. 

I. 

Use of Memorandum. 

* 

The witness Fleischer used the memorandum in question 
(Rec., pp. 9, 12) only for the purpose of enabling him to 
state specifically the dates on which he saw the appellant 
at and in the neighborhood of 314 Maine Avenue S. W., 
Washington, District of Columbia, and having made the 
original entries and likewise the copy from which he testi¬ 
fied, it was not error for the court to permit its use. It is a 
well-established principle of law that a witness is permitted 
to refresh and assist his memory by use of a written instru¬ 
ment, memorandum, or entry in a book, and may be com¬ 
pelled to do so, if the writing is present in court. It is not 
necessary that the writing should have been made by the 
witness himself, nor that it should be an original writing, 
provided after inspecting it he can speak to the facts from 
his own recollection. Green., Ev. (Red.’s Ed.), vol. I, p. 
478, sec. 436; Wig., Ev., vol. I, p. 852; Cyc., vol. 40, pp. 
2452-2467 (x). 

In the case of Sagers et at. v. International Smelting Co. 
et at. (Utah), 168 Pac., 105, witness (Sagers) testified from 
his recollection as to the various kinds of crops grown on 
each parcel of land during each of the years in question 
consecutively, commencing with section 11, for year 1911. 
Before concluding he was asked if he had kept a memo¬ 
randum of crops planted in that year. He replied in the 
affirmative and was requested to refer to it and give acreage. 
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He stated lie had made the memorandum himself and knew 
it was correct. In cross-examination it developed that it 
was made within a year and a half next preceding the date 
of the trial and about three years after the crops were grown, 
and that it was made partly from recollection of witness and 
in part from accounts he had kept in a diary during the 
year the crops were grown. The court said: 

* * * “Whether a written memonandum may 

be referred to by a witness for the purpose of reviv¬ 
ing a present recollection, or as a record of past recol¬ 
lection, is a matter largely within the discretion of 
the trial court. * * * The court did not abuse 

its discretion in permitting plaintiff, a farmer, while 
testifying as to the acreage and various kinds of 
crops grown on certain land for certain years, to 
refresh his present recollection by reference to a 
memorandum made by him.” 

It was manifestly proper for the witness to refer to the 
memorandum, and the court did not err in permitting him 
to do so. 


Assignment of Error No, II. 

Admission of Evidence as to Character, etc. 

The information charges the defendant with “leading an 
idle, immoral, and profligate life/’ etc. The charge neces¬ 
sarily involves the actions of the defendant during the 
period between the dates specified. The District of Colum¬ 
bia proved by its witnesses that the defendant was seen at 
various hours of the day and night at or about the premises 
described as 314 Maine Avenue Southwest, and that she was 
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seen in the window of the house at that address, and also 
on the street soliciting men for immoral purposes. Both the 
character and reputation of the defendant and of the house 
which she frequented were put in issue by the charge. 
Necessarily so. How else could these charges be sustained 
if the prosecution were precluded from proving the defend¬ 
ant’s character by testimony of witnesses who personally 
observed her conduct during the period specified? Testi¬ 
mony as to the places where the defendant was seen loafing, 
and also as to the -character of the people frequenting that 
place, are correlative evidentiary facts material to the issue, 
and it was not error for the court to permit such proof. 

In Brannon v. State, 76 So., 091, the court said: 

“It was therefore competent to prove that the Bur¬ 
ton Hotel was a gambling house and if witness 
knows, he can testify to the correlative fact just as a 
witness can say that a place is a ding store, or any 
other name descriptive of a business being carried on, 
and such witness can also testify to the kind and 
character of the furnishings and furniture in the 
house.” 

The court in the case of Howard v. The People, 27 Col., 
396, 403, states: 

“The evidence is largely, if not altogether, circum¬ 
stantial in character as in the nature of things in 
cases of this kind it must be. It was proper to intro¬ 
duce competent evidence as to the reputation of the 
plaintiff in error herself, since she was an inmate 
of the house, and also the general reputation of the 
house itself. Likewise was it proper to introduce 
legitimate testimony as to the reputation of the men 
and women, if any, who resorted to the house. Evi- 
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dence of former convictions in the police magistrate’s 
court of the defendant for previous offenses of the 
same general character as that included in this in¬ 
formation was proper, if for no other reason than 
that it tended to show her reputation in the commu¬ 
nity where she lived in the very particular which 
was involved in this charge.” 

In the case of Commonwealth v. Moore, 2 Dana, 402, the 
court said: 

* * * “The reason assigned for the rule is, 

that where general character is directly put in issue, 
it operates as notice, just as much so as if the party 
were apprised of the particular facts by the decla¬ 
ration or plea. * * * Here the indictment puts 

in issue directly, upon a general charge, the behavior 
of the accused in relation to gaming. He is notified 
that the Commonwealth will, by proof, undertake to 
establish that he is a common gambler, and for that 
purpose will go into his particular conduct in refer¬ 
ence to the vice of gaming. Such is the effect of 
legal rules. He is bound to know them and prepare 
for his trial accordingly. We think the case before 
us bears a stronger likeness to the case of common 
scolds, common bawdy-houses, common gaming, 
common drunkards, and common whores, or a 
charge of lewdness, than it does to common barra¬ 
tors.” 

Glover v. State, 55 S. E., 403. 

Carter v. State, 55 S. E., 477. 

There was testimony in the case of specific instances when 
the defendant was observed to solicit men for immoral pur¬ 
poses. On one of these occasions she was convicted of en¬ 
ticing men into this house for the purpose of prostitution, 
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and it is submitted that this proved, in addition to her 
idleness and loafing at these premises, that she led an im¬ 
moral life. It was not error for the court to admit this 
testimony, for obviously the court received it for the pur¬ 
pose of proving the character of the defendant herself and 
the place she frequented, and also as indicating the unlaw¬ 
ful means by which she secured a livelihood. In the case 
of Curtice v. Dixon, 74 N. H., 386, 394, it was held: 

* * * “If the fact that a person has done a 

particular thing on a single occasion has a tendency 
to prove he is in the habit of doing it under similar 
circumstances (Lyman v. R. R., 66 N. H., 200; 
Smith v. R. R., 70 N. H., 53; Tucker v. R. R., 73 
N. H., 132), the fact that he has done it on many 
occasions must also have such a tendency. * * * 

In this state specific instances of the party’s negli¬ 
gence of the same general character of those com¬ 
plained of and which are not too remote in point of 
time may be put in evidence to show his negligence 
at the particular time, upon the theory that a person 
is more likely to do a thing in the way he is in the 
habit of doing it when he acts thoughtlessly and 
without an actual intention of injuring any one. 
Proctor v. Freezer Co., 70 N. H., 3, 4. * * * If 

the question is whether a person has the habit of 
becoming intoxicated, proof that he was frequently in 
that condition would seem to be especially apt and 
material and would tend to prove that his near rela¬ 
tives and associates might have the opinion that lie 
possessed that habit. Cummings v. Nichols, 13 N. 
II., 420, 428.” 

In another case, Beard v. State, 71 Md., 275; 4 L. R. A., 
675; 17 Am. St. Rep., 536; 17 Atl., 1044, the court said: 
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“The offense is that of a common nuisance, and it 
is necessary that the indictment should contain facts 
to show that a common nuisance has been created or 
permitted. This is done by allegation of such facts 
as show that the traverser maintains, promotes, or 
continues what is noisome and offensive or annoy¬ 
ing and vexatious, or plainly hurtful to the public, 
or is a public outrage against common decency or 
common morality, or which tends plainly or di¬ 
rectly to the corruption of the morals, honesty, and 
good habits of the people, the same being without 
authority or justification of law. 3 Green., Ev. (16th 
Ed.), p. 177, Sec. 184, and the authorities there 
cited. * * * These questions are whether it was 

competent to the prosecution to prove by witnesses 
that the general reputation or character of the 
women for lewdness who frequented the house kept 
by the traverser and to prove that such women fre¬ 
quented the house in company with men; and 
whether it was competent to the prosecution to prove 
by witnesses specific acts of lewdness by some of 
the women who resorted to the traverser’s house, as 
showing what their habit and vocation really were, 
though such acts of lewdness did not occur on the 
premises of the traverser. We can perceive of no 
possible objection to the admissibility of such evi¬ 
dence. Evidence of the general reputation of the 
house was inadmissible, but the general reputation 
of those who frequented it was admissible for the 
purpose of characterizing the house as showing the 
object of their visit. Hensen v. State, 62 Md., 233, 
235; Herzinger v. State, 19 Md. L. J., 1029.” 
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Third Assignment of Error. 

Admission of Evidence of Acts Prior to Time Alleged in 

Information. 

The defendant objected, it is true, to the admission of 
certain evidence of acts committed by the defendant prior to 
the date alleged in the information, but there is nothing in 
the record to show such evidence was admitted, and there¬ 
fore it is not before this Court. 

Fourth Assignment of Error. 

Failure to Dismiss at Close of District's Case and at End of 

Defendant's Case. 

Where vagrancy is a statutory charge, it is sufficient in an 
indictment or complaint to pursue the language of the 
statute in charging the offense. State v. Preston, 38 Pac., 
694 (4 Idaho, 215); Comm. v. Brown, 141 Mass., 78; Mc¬ 
Leod v. State, 44 S. E., 816; Welborn v. State, 46 S. E., 645. 
Unquestionably the District of Columbia made out a case of 
the defendant “leading an idle, immoral, and profligate life, 
without property to support herself.” The defendant relies 
upon her having established the existence of a bank account 
of more than one thousand dollars to negative the operation 
of the statute. Although the existence of the bank account 
was established, it was not proved by the defendant that it 
was in her name or that she, as Hilda Rose, was entitled to 
draw upon it. The defendant’s witness Gatley, cashier of 
the bank, did identify her as the person who opened the ac- 
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count in the name of “Hilda Parrott,” but it was not proved 
that this money was at the disposal of the defendant, or that 
she drew the one check on it for her support and main¬ 
tenance. Similarly there was no evidence that the safe- 
deposit box opened in the name of “Hilda Parrott” con¬ 
tained anything of value belonging to the defendant, or that 
the defendant ever made use of the said box. The law 
abhors dodgers and will not tolerate subterfuges. The 
failure of the defendant to prove that this money belonged 
to her and that she obtained it legitimately were circum¬ 
stances, it is submitted, the court could take into considera¬ 
tion in determining whether or not the defendant was guilty 
of the offense charged in the Information. Mr. Justice 
Holmes, in the case of Comm. v. Doherty, 137 Mass., 245, 
said: 

“When a material fact is not proved by direct testi¬ 
mony, but is left to be inferred from the facts directly 
sworn to, the inference need not be a necessary one. 
There is a case for the jury, unless the inference 
either is forbidden by some special rule of law, or 
is declared unwarranted because too remote, accord¬ 
ing to the ordinary course of events. If there is a 
case for the jury, they are at liberty to use their 
general knowledge in determining what inferences 
are established beyond a reasonable doubt, and the 
facts inferred by them are as properly proved as if 
directly testified to. 

“We cannot say that men of the world were not at 
liberty to infer from the testimony in this case that 
the defendant was in the tippling-houses and dance 
halls mentioned for other than lawful purposes, and 
that she frequented houses of ill-fame.” 
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Comm. v. Hart, 137 Mass., 247, Holmes, J.: 

“The Government was not bound to prove that the 
defendant had had opportunities to work offered her 
which she had refused. It was enough, in connec¬ 
tion with the other matters proved, if she sought no 
such opportunities and neglected all lawful business.” 

The proof showed that the defendant had no visible means 
of support or sought opportunities of securing an honest, 
reputable livelihood. Under a statute of the State of Ala¬ 
bama similar to the one under which the defendant is 
charged, the court, in the case of Wallace v. State, 75 So., 
633, said: 

“It will be seen that under each of the subdivisions, 
supra, a conviction can only be had in instances 
where the proof shows that the defendant has no prop¬ 
erty sufficient for his support, or has not some means 
of a fair, honest, and reputable livelihood. Under 
the statute, however (Code, 1907, Sec. 7845), this 
is a defensive matter, and the burden of proof rests 
upon the defendant, and not upon the State, to estab¬ 
lish the fact that the defendant has property sufficient 
for his support or means of a fair, honest, and reput¬ 
able livelihood, which, under a proper construction 
of this statute, means the same thing.” 

The possession of property by the defendant sufficient 
to support herself was a fact peculiarly within her knowledge, 
and it was incumbent upon her to prove her right to it, 
and that it was not the proceeds of prostitution. Failing 
to do either of these things, the court did not err in refusing 
to dismiss the Information, either at the close of the Dis¬ 
trict’s case or at the end of defendant’s testimony. Branch 
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v. Stoll (Tex.), 165 S. W., 605, 606. By the court: 

* * * “The object and purpose of our said 

vagrant statute on this subject is that when the status 
or course of conduct of a person is that of one who 
habitually loafs, loiters, or idles in a town or village 
the larger portion of his time without any regular 
employment and without any visible means of sup¬ 
port, he shall be punished because of such status or 
course of conduct (Parshall v. State, 62 Tex. Cr. Kep., 
191; 138 S. W., 759), and when such status or course 
of conduct is shown it is no defense to show that he 
may have money secreted about his person or on hand 
with which he pays for groceries, for he may have 
secured such means by gambling or other unlawful 
or improper wav, as suggested by the evidence in this 
case and his status or course of conduct has proved, 
and not by honest or remunerative employment.” 

Carter v. State, 55 S. E., 477. 

Fifth Assignment of Error. 

Ref usal to Grant Jury Trial. 

Early English statutes defined vagrancy and its punish¬ 
ment. Hawkins’ Pleas to the Crown (Leach’s Ed.), Book I, 
p. 569. It is enacted by 17 Geo. 2, c. 5: 

“That all persons who threaten to run away and 
leave their wives and children to the parish * * * 

And all persons who shall unlawfully return to such 
parish or place from whence they have been legally 
removed by order of two justices without a certifi¬ 
cate from the place whereunto they belong * * * 

And all persons who, not having wherewith to main¬ 
tain themselves for the usual and common wages 


given to other labourers for the like work in the 
parish or place where they are. And all persons 
going about from door to door or placing themselves 
in the streets, highways or passages to beg or gather 
alms in the parishes or places where they dwell shall 
be decreed * * * idle and disorderly per¬ 

sons.” 

“Sec. 2. And it is further enacted, That any justice 
may commit such offender, on conviction before him, 
by his own view, their confession, or the oath of one 
witness, to the house of correction not exceeding one 
month.” * * * 

This statute and earlier English statutes defining “Vagrancy” 
did not provide that one accused of vagrancy should be tried 
by jury. It was not a common-law right, hence it is not 
included in the cases in which our Constitution guarantees 
to the accused the right to a trial by jury. It is a creature 
of the Legislature, and invariably where this question has 
been raised and passed upon by the State courts it has been 
held that the Legislature might provide for summary pro¬ 
ceedings without a jury in the case of petty offenses such as 
vagrancy. This question was thoroughly discussed by the 
court in the case of Byers & Davis v. The Comm., 42 Penn. 
State Reps., 89. 

Court speaking, page 94: 

* * * “The founders of this State brought 

within to their abode the usages to which they had 
been accustomed in the land from which they emi¬ 
grated. Among them was trial by jury. That 
mode of trial had long been considered the right of 
every Englishman, and it had come to be regarded 
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as a right too sacred to be surrendered or taken away. 
Even in England it was fundamental or constitu¬ 
tional, so far as any right can be where there is no 
written frame of government. Its extent and its 
privileges, how and when it was to be enjoyed, were 
perfectly understood, and in bringing it with them 
the founders of the Commonwealth doubtless in¬ 
tended to bring it as they had enjoyed it. None of 
the framers of government or constitutions under 
which we halve lived have contemplated any exten¬ 
sion of the right beyond the limits within which 
it had been enjoyed previously to the settlement 
of the State or the adoption of the Constitution. No 
intention to enlarge it appears in the laws agreed 
upon in England in 1682. Our first Constitution, 
that of 1776, declared that “Trials by jury shall be 
as heretofore.” The Constitution of 1790 and the 
amended one of 1838 adopted substantially the same 
provision. Their language was, “Trial by jury shall 
be as heretofore, and the right thereof remain in¬ 
violate.” All look to preservation, not to extension. 
* * * Our business at present is to ascertain how 

far the right to a trial by jury extended—to wha-t 
controversies it was applicable. It was a right the 
title to which is founded upon usage, and its measure 
is therefore to be sought in the usages which pre¬ 
vailed at the time when it was asserted. * * * 

Summary convictions for petty offenses against 
statutes were always sustained, and they were never 
supposed to be in conflict with the common-law right 
to a trial by jury. The ancient as well as the modern 
British statutes at large are full of acts of Parliament 
authorizing such convictions. Without referring to 
those * * * it may suffice to notice the vagrant 

acts, and the proceedings under them. Reference 
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to the oldest of them will be found in the fourth 
volume of Burn’s Justice, 19th edition, under the 
title of Vagrants. The more modern, the 5th Geo. 
4, c. 83, is contained in the British Statutes at Large, 
and also in 2 Chitty’s Statutes, 145, under the head 
of Criminal Law, Vagrancy. By the statute of 7 
James 1, c. 4, it was enacted that idle and disorderly 
persons shall be sent to house of correction; and pro¬ 
vision was made for summary conviction. That act 
has repeatedly been substantially re-enacted and 
enlarged. What constitutes idleness and disorder, 
what amounts to vagrancy, has been defined in Eng¬ 
land as it has been in this, and most, if not all, of 
our sister States; and uniformly under these acts 
summary convictions have been authorized. Perhaps 
all vagrants are within the class denominated idle 
and disorderly persons by the statute of 7 James, 
c. 4. There are also in England very old acts of 
Parliament providing for the arrest, summary con¬ 
viction, and punishment of rogues and vagabonds. 
* * * This brief reference to the English legisla¬ 

tion is quite enough to show that the right of trial 
by jury was never without limits. Where, therefore, 
the right was spoken of in our Constitution, it was 
not meant an exemption from any summary convic¬ 
tion. Long before the settlement of this State, and 
down to the time when our first Constitution was 
adopted, vagrants, including rogues and vagabonds, 
were liable to such conviction and punishment under 
them. The right of trial by jury was never exten¬ 
sive enough to interfere with them. So it was under¬ 
stood by the framers of even our first Constitution.” 

In the following cases, statutes under which powers of 
summary conviction were given to justices of the peace with- 
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out the intervention of a jury, have been expressly held to 
be constitutional: 

Shafer v. Mumma, 17 Me., 236. 

People v. Forbes, 4 Parker, C. R., 611. 

People v. McCarthy, 45 How. Pr., 98. 

Duffy v. People, 6 Hill, 75. 

People v. Phillips, 1 Parker, C. R., 95. 

State v. Maxcy, 1 McMullan (S. C.), 501. 

Byers v. Comm., 42 Penn. St., 89. 

Beers v. Beers, 4 Conn., 535. 

Murphy v. People, 2 Cowen, 815. 

Timms v. State, 26 Ala., 165. 

State v. Conlin, 27 Ver., 318. 

McGear v. Woodruff, 33 N. J. L. (4 Vroom), 213. 
Wharton, Crim. Plead. & Prac., 8th Ed., 1880, Sec. 
-80. 


Likewise it was held in the case of Lewis v. Robbins, 13 
Allen (Mass.), 552, that 

“Where the power of imposing punishment is 
expressly limited to fine and imprisonment in the jail 
or house of correction excluding the State prison, the 
constitutional provision does not apply.” 

Also in the case of State v. Glenn, 54 Md., 572, it is stated, 
on page 606: 

“It could never have been intended to embrace 
every species of accusation involving either criminals 
or penal consequences. If that were the construction, 
then, all cases of contempts, instead of being the sub¬ 
jects of a summary jurisdiction as they have always 
been treated, could only be tried by jury. The de¬ 
sign, manifestly, of the provisions of the Declaration 
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of Rights to which we have referred, was simply to 
declare and make firm the pre-existing rights of the 
people, as those rights had been established by usage 
and the settled course of law. If all cases of a penal 
or criminal nature, where conviction may involve as , 
a consequence, either directly or alternatively, the 
imprisonment of the party, must be tried upon in¬ 
dictment and by jury, how is the police power in the 
hands of the various municipal corporations to be 
enforced? If the State has no power to provide by 
law for the summary trial and conviction of vagrant 
and disorderly persons by justices of the peace, it 
would clearly follow that no such power could be 
granted to be exercised under charters or ordinances 
of municipal corporations; and the consequence 
would be that, for the violation of all mere police 
ordinances, prescribing penalties for their infraction, 
it would be the right of the party accused to insist 
upon indictment and trial by jury. Such a mode 
of proceeding, if it were practicable, has never been 
contended for; nor could such contention be main¬ 
tained for a moment.” 

Thus it will be seen that under the statute the defendant 
was not entitled to a trial by jury, and therefore the court 
did not err in refusing to grant it. 

Respectfully submitted, 

FRANCIS H. STEPHENS, 

Corporation Counsel; 

T. G. WALSH, 

• Assistant Corporation Counsel, 

Attorneys for Appellee. 
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